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There is no doubt that the conduct of a trial is the essence of "judicial 
business," as that phrase is used in section 'J 1-302(1 ), MCA. See ~ J!:. 
Lambert, 167 Mont. 406, 538 P.2d 1351 (1975). 

THEREFORE, IT IS MY OPINION: 

Montana Jaw does not permit criminal trials to be conducted on 
Sundays except to conclude a tria l alread} initiated as specified in 
section 3-1 302, MCA 

Sincerely, 

MARC RACICOT 
Attorney Genl'ra) 

VOLUME NO. 43 OPINION NO. 28 

O:OUNTIES Authority to compromise unpaid, delinquent properry taxes; 
COUNTY COMMISSIONERS · Authority to compromise unpa id, delinquent 
property taxes; 
COUNTY GOVERNMENT • Authority to ·ompromise unpaid, delinquent 
property taxes; 
TAXATION AND REVENUE • Authoriry of counry commissioners to 
compromise unpaid, delinquent property taxes; 
MONTANA CODE ANNO'! ATED • Sections 15·1·402(1) and (2), 15-1-406(1) 
and (3), 15·2·301( 1) and (5), 15-2-303, 15-2-306, 15-2-307, 15·2-310, 15· 
7-102(3) .md (6), 15·8 ·115(1), 15·15·102, 15-16-001{1)(a); 
REVISED CODES OF MONTANA, 1947 ·Section 84 ·417~. 
REVISED CODES OF MONTANA. 1935 · Section 2222; 
REVISED CODES OF MONTANA. 1921 · Section 2222; 
OPINIONS OF THE AlTORNEY GENERAL · 25 Op. All'i' L...n. No. 29 (1953). 

HELD: 1. Section I 5·16·601, MCA, does not authorize county 
commissioners to compromise unpaid, delinquent properry taxes. 

2. County commissioners do not possess inherent authority to 
o.~mpromise unpaid, dclinqu<'nt propeny taxes. 

Russell R. Andrews 
Teton Counry A11omey 
Teton County Courthouse 
Choteau MT 59422 

Dear Mr. Andrews: 

July 25, 1989 
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You have requested my opinion concerning the following questions which I 
have phrased as follow• · 

1. Does seclion 15·16-601, MCA. authorize county 
commissioners to compromi.se unpaid, delinquent propcny 
raxes? 

2. Do countv commissioners possess inherem authority 10 

compromise unpaid, delinquent property taxes? 

Your lener indicates that the foregoing questions have arisen in the context 
of a taxpayer's dispute over the valuation of his propeny by the Industrial 
Properry Bureau of rhe Depanment of Revenue for the years 1985·87. 
Propeny taxes due from this interval are delinquent and unpaid. Apparently, 
the valuation was significanrly reduced in 1988. The taxpayt>r has paid the 
fiiSt half of the 1988 taxes and has proposed a compromise regarding the 
accrut>d delinquent propeny taxes. Under the proposed settlement, the 
taxpayer would agree 10 pay the delinquent propeny taxes in the amounts 
actually assessed. The l>oard of county commissioners would agree to order 
a refund, pursuant to section 15·16·601, MCA, of the difference between the 
1988 assessment and the actual assessment in each of the years in which 
taxes are delinquent. 

Section 15-16-601(1)(a), MCA, provides: 

(I )(a) Any taxes, intert"St, penalties, or costs paid more than 
once or erroneously or illegally collected or any amount of tax 
paid for which a taxpayer is entitled 10 a refund under 15-16· 
612 or 15-16-613 or any part or ponion of taxes paid which 
were mistakenly computed on govenunent. bonus or subsidy 
received by the taxpayer may, by order of the board of county 
commissioners, be refunded by the county treasurer. Whenever 
any payment has been made to the state treasurer as provided 
in 1 5·1·504 and it afterwards appears to the satisfaction of the 
board of county commissioners that a ponion of the money so 
paid should be refunded as h~>rein provided, the board of county 
commissioners may refund the porrion of the taxes, interest, 
penalties. and costs su paid to the state treasurer, and upon the 
rendering of the repon required by 15 1-505 the counry clerk 
and recorder shall ccnil)t to the state auditor, in such form as 
the state auditor may prescribe. all amounts so refunded. In the 
next seulement of the county treasurer with the state, the state 
auditor shall give thr county treasurer credit for the state's 
ponion of the amounts ~o refunded. 
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The foregoing sraturory provision has previously been codified in subsrantially 
similar form. ~ § 84-4176, R.C.M. 1947: § 2222, R.C.M. 1935; § 2222, 
R.C.M. 1921. 

The Supreme Coun of Momana has had occasion ro consrrue rh~ predecessor 
of rhe foregoing sraturory provision in a case involving facrs remarkably 
similar ro those described herein. ~ Yellowsrone Packing & Provision Co. 
y, ~ 83 Monr. 1, 268 P. 555 (1928). The raxpayer rherein claimed thar 
his pro perry had been "assessed ar a higher valuation r han other like property 
in the viciniry." /d. ar 556. The board of counry commissioners agreed ro a 
compromise acceptance of a subsramially lesser amounr rhan the arnounr 
acrually delinquent. The coun held as foUows: 

The language employed in rhe srarure appears to be plain and 
wirhout any ambiguiry; rherefore ir must be consrrued and 
applied in accordance wirh its apparent meaning. It speaks for 
irself, and by ir the board of counry commissioners of a counry 
is permiued to refund only such taxes as have been "paid more 
rhan once, or erroneously or illegally collected." It should be 
manifesr that the board is not empowered to remit taxes which 
have not been paid, and that no anempt was thereby made to 
clorhe the board wirh authority to compromise delinquent raxes. 

/d. at 556. (Emphasis supplied.) The Yellowstone packing lk Provision Co. 
decision formed the basis for a subsequent Attorney General's Opinion. See 
25 Op. Att'y Gen. No. 29 at 49 (1953). The issue there was whether a board 
of counry commissioners had authoriry to rt mit payment of penalties and 
interest in cases of hardship. The opinion quoted the familiar rule that such 
boards are limited to the exercise of powers specifically provided by law. lr 
concluded rha r rhe predecessor of section 15· 16·601, MCA, constitured the 
sole source of aurhority authoriLing remission of raxes and associarcd penahies 
and inrerest. Applying Yellowsrone Packing lk Provision Co., the opinion held 
rhat the authority conferred by this srarure did nor include rhe power ro remit 
interest and penalties simply in the interesr of providing relief to delinquent 
taxpayers. 

rhe foregoing discussion dicrares the proper resolution of your first question. 
My research does nor disclose any subsequenr legislation or judicial decision 
which would alter the conclusion reached in the Yellowstone Packing lk 
Provjsion Co. decision and rhe previous Attorney General's Opinion. 
TherE'fore, I conclude rhar section 15·16·601, MCA, does nor confer upon 
boards of counry commissioners rhe authoriry to compromise unpaid, 
deJinquem properry raxes. 

Your second quE'stion raises rhe issue ()f whcrher county comm1ssroncrs 
possess inherent aurhority to compromhe an unpaid. delinquenr rax liabiliry. 
I conclude thar such authoriry would be inconsisrent wirh rhe judicial anti 



OPINIONS OF THE ATTORNEY GENERAL 95 

legislative preference for the resolution of propeny tax disputes by means of 
the administrative structure specifically created for that purpose. A brief 
review of the remedial provisions of Montana law for reliel of improper 
assessment of pi'Ope.ny taxes pi'Ovides the pi'Oper context . 

Section 15·7-102(3), MCA. provides a propeny owner with the right to a 
hearing before the Depanment of Revenue when aggrieved by its classification 
or appraisal of his land or improvements. An aggrieved taxpayer may then 
appeal to the county tax appeal board. § 15-7-102(6), MCA. Section 
I 5 ·1 5·1 02, MCA, also permits a taxpayer to proceed directly to the county tax 
appeal board: 

No reduction may be made In the valuation of propeny unless 
the pany affected or his agent makes and files with the county 
tax appeal board on or before the first Monday in June or 15 
days after receiving a notice of classification and appraisal from 
the department of revenue, whichever is later, a written 
application therefor. The application shall state the post-office 
address of the applicant , shall specifically describe the property 
involved, and shall state the facts upon which it is claimed such 
reducrion should be made. 

The county tax appeal board is thus often "the first jurisdictional level for 
considering protests by taxpayers to assessments, classifications, or appraisals." 
De2anment of Revenue Jl. Countryside Village, 205 Mont. 51, 667 P.2d 936, 
942 (I 983). These boards are vested with authority to "change any 
assessment or fix the assessment at some o ther level." § 15·15· 101(3), MCA. 
An adverse decision may be appealed to the state tax appeal board. § 15-2· 
301 (1 ), MCA. The state board may "affirm, reverse, or modify" decisions of 
the county tax appeal board and may order the refund of taxes paid under 
protest. §§ 15-2-301 (5), 15-2-306, MCA.. Decisions of the state bnard are 
subject to judicial review. § I 5-2-303, MCA. During the pendency of the 
administrative process, the taxpayer is required to pay under protest the 
disputed ponion of the taxes prior to delinquency. § 15· 1-402(1 ), MCA. 
Afrer exhaustion of the administrative process, a taxpayer may bring an action 
in district coun to recover taxes paid under protest. § 15-1-402(2), MCA. 

Montana law also provides direct judicial remedies. Sections 15·2·307 and 
15· 1-406, MCA, provide that in lieu of the administrative process, a taxpayer 
may bring a declaratory judgment action to challenge the legality o f, 
respectively. the method of asse~sment used or the imposition of the tax. 
Taxes arising under the challenged assessment procedure or tax must be paid 
when due as a cvndition t~f maimaining either action. §§ 15·2·310, 15·1· 
406(3), MCA. 

As the foregoing discussion indicates, Montana has very detailed and carefully 
crafted statuto ry procedurE'S providing rt>lief from excessive or improper 
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assessment. The role of lhe county commissioners in these procedures is 
limited: 

Montana's 1972 Constitution provides: "The legislature shall 
provide indepenJent appeal procedures for taxpayer grievances 
about appraisals, assessments, equalization and taxes. The 
legislature shall include a review procedure at rbe local 
government unit level." Art. VIII, § 7. Pursuant co this 
constitutional mandate, the Montana Legislature detennined that 
the County Tax Appeal Board (Local Board) would be the review 
procLdure at the local government unit level. 

Bulle Counrry Club v. ~of Revenue, 186 Mont. 424, 608 P.2d 111, 115 
(1980). Absent unlawful activity supponive of a declaratory judgment action 
under section 15·2·307 or 15-1-406, MCA, the administrative remedy is 
exclusive. 

This Coun has determined lhat as a condition precedent to the 
reduction of the valuation of propeny, the taxpayer must appeal 
at lhe local level. See Barren y, Shannon (1897), 19 Mont. 
397, 399-400, 48 P. 7~. Funher, this Coun has determined 
that except in cases where fraud or the adoption of a 
fundamentally wrong principle of assessment is shown, an appeal 
to the [county tax appeal board] is the exclusive remedy granted 
the taxpayer. ~ v. Depanment Q1 Revenue (1979), _ 
Mont. _, 597 P.2d 736, 36 St. Rptr. 1253; Larson y, Stare 
{1975), 166 Monr. 449, 534 P.2d 854. 

Butte Counrrv Club v. Dept. of Revenu~ supra, 608 P.2d a t 116; accord 
Boehm y, Nelson, 44 Sr. Rptr. 2147, 747 P.2d 213, 216 (1987). The limi ted 
authority to order refunds conferred upon county commissioners by section 
15-16-601, .. :CA, is clearly subordinate to the role of the administrative 
agencies provided in the protest procedure set fonh in section I S.l-402, MCA. 

Clearly,§ 15-16-601, MCA, was not meant to be used in lieu of 
the 15· 1-402, MCA requirements of paying under protest, bur 
when lhe recourse of§ 15·1·402, MCA ts not ava.tlable ~ 
where the taxpayer is unaware that his taxes were incorrect at 
the time he paid them), a taxpayer can obtain a refund under 
§ 15·16-601, MCA. 

Depanmcnt of Revenue y, Jaqetl, 216 M ... nr. 189, 700 P.2d 985, 988 (1985). 
As a final maHer, it is the obligation oi the Depanment of Revenue to defend 
disputed assessments in actions before the admini.strative boards and in cour1. 
§ 15-8-11 5(1 ), MCA. 
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The conclusion that county commissioners possess inherent authority to 
compromise delinquent property taxes is clearly inconsistent with the roles of 
the Department of Revenue and the administrative s tructure discussed above. 
An obvious implication of such authority would be the opportunity for an 
aggrieved taxpayer to circumvent the exclusive roles of the depanment and 
the administrative boards in controversies involving valuation and assessments. 

THEREFORE, IT IS MY OPINION: 

I. Section 15-16-601, MCA, does not authorize county 
commissioners to compromise unpaid, delinquent property taxes. 

2. 

Sincerely, 

County commissioners do not possess inh1 
compromise unpaid, delinquent property ta' 

MARC RACICOT 
Attorney General 

VOLUME NO. 43 

IUthOrity tO 

OPINION NO. 29 

DISASTER AND EMERGENCY SERVICES · State reimbursement to school 
districts for transportation services during school closure resulting from 
governor's declaration of emergency; 
SCHOOL DISfRICTS · State reimbursement to school districts for 
transportation services during school closure resulting from governor's 
declaration of emergency; 
MONTANA CODE ANNOTATED · Sections l0-3·104(2)(a), 20-9-806, 
20-10-145, 20·1 0-145(1 ). 

HELD: The state may not reimburse school districts for school bus 
transportation for February 2 and 3. 1989. when the districts 
closed in accordance with the governor's declaration of 
emergency. 

Ted 0. Lympus 
Fl .. thead County Attorney 
P.O. Box 1516 
Kalispell MT 59903· 1 516 

Dear Mr. Lympus: 

You have requested my opinion on the following qu<'stion: 

August 11, 1989 
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