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adminbters the MCC P• •gram propt"rly and tha t participant~ comply \\llh the 
program's requirl'ments. 

In addressi. ~ the third step of the three pan test, the gl'neral rule is that 
govcrnmPnt recur .Is must h<' open to the public, wirh thl' bunlrn placed upon 
rhe c-ustodian of the.> rl'cords to affirmativC'ly show that the dl'mand$ of 
tndllndual privacy c:learly outweigh the merits of public disclosurl'. 37 Op. 
Att'y Gen. No. 107 at 4 (1978). I ~ondude that the dC'mamh r ndivic.lual 
privacy do not outweigh the merits of public dasclosure of the Buy• 1 s Affidavit 
and Certification. 

THEREFORE, IT IS MY OPINIO'~: 

The "Buyer's Affidavit and Certification" submmed to the Board of 
Housing pursuant 10 thC' Mongage Credit Certificate Program i!> suhjt•ct 
to public disdosun·. 

SinccrE"ly, 

MARC 'lACICOT 
Allomry C:t•m•ral 

VOLUME NO. 43 OPINION NO. 26 

CI'TII:.S AND TOWNS Relationship of county subdivision review authority and 
I!Xtnllt'rritorial plat n•VJew power of munidpality; 
COUNT!F.S Relationship of county subdavision revirw authority and 
extratt•rritorial plat review power of municipality. 
COUNTY GOVERNMEN"I Rdationshap of counry subdi\ision revirw authomy 
and extratt'rritorial plat n•\it'w powt'r or municipality; 
I A"JD US!:. Relucioru.htp of county ~ubdavisaon revww authority and 
xtnll<'rntorial plat ·view pow..r of municipalit}, 

LOCAL GOVERNMENT · Relatioru.hip of county subdivhion n'\'ic•w authority 
and extratem•onal plar rrvie\\ powt•r or municipality; 
SUBDIVISION AND PLA ITINC.. ACr Reldtion~h p of county suhdavision 
rc\ie"' authority and PXtr.Jtcmtonal plill revu:>w ro\1\(•r ol murucipality, 
MON lANA COOl- ANNO! AH.D '>toctwns 7 1-4111. 7 l 4444, 76 2 J I 0 to 
7b 2 'JI:l, 7b 3 101 to 76-31114, 76 'i 6()1 

I(U,()• 1ht board ol c >unly mmmt\'lunt·rs ha~ fanal <.tuthnrit; to 
.tpprow 'uhdtVJ\IOn\ rhat are 11\tthtn the three malt· att•a 
amrnedtatl'l} uu"adt· tht corporat r limll~ cl tht· clly \\hen the• nty 
h;;~o .t c·ommi'"" " manil~t·r lurm ul jo;OVPI'nmt•nt. 
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Mikl.' Salvagni 
Gallatin County Attorney 
Law and Justice Center 
615 South loth Stn·et 
Bozeman MT 59715 

Bruce Becker 
Bozeman City Attorney 
P.O. Box 640 
Bozeman MT 'W715 0640 

Gentlemen: 

July 20, 1989 

You have rt>qursted my opinion on a question which I have phras.-d as 
follows: 

Doe~ the board of counry commissioners or the city commbsion 
pun.uant ro sc ·ion 7-3-4444. MCA, have final authority to 
approve subdivision~ that are within the three-mile area 
immedia,.Jy outside rhe corpora te limits of the city when it has 
a commission manager form of government? 

understand that , in your situation, the governing bodies of both Gallatin 
County and the city of Bozeman have adopted the same city/county 
. ubdivision regulations which cover, imeruliu, the three-mile area immediately 
out~idl' the corporate hmirs of the city. Boz.eman IS a first-class city, as 
de lined in section 7 1-4111, MCA, and has the commission-manager form 
local government. 

The statutory provisions which generally define a municipality's authori ty to 
regulate subdivisions beyond it< <arporate hmits are sections 76 2-3 10 and 76-
2-311, MCA. However, S<'Ction 76 2-3 12, MCA, e~tdudc~ a city having a 
commission m<o mg<'r form of government from the provisions of sections 76 
? 310 and 76 2 311, MCA. As a result, your question can be answered by 
refemng to the Montana Subdivhion and Platting Act, §§ 76-3 101 to 614, 
MCA. 

ThP SubdtVISton and Plat!lng Act <pN:tfic,tlly addresses the issu(' of municipal 
extmtt•nitorilll .ruthonty in Wellons 76 · 601 (2) and (3), MlA· 

( 2) (a) Whe>n the propo<cd 'ubdivi,ion lit'\ within thl' 
IKJUndarit'\ nf an mcorpor:Jt(•d <II} or town tht• prrhminary plat 
'hall b<' ,ubmll tt'd to and •pprov<'CI by tht• cit; or t<)Wn 
K""'·m10g Ill Jy 
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(b) When abc proposed subdivisaon s siauatcd entirely in an 
unincorporated area, tht' prellminal'} plat ~hall bl.' submil't>d to 
and approved by the governing body of the coumy. However, 
if the proposed subdivision lies within I mil•• of u third·class l'ily 
or rown or within 2 miles of a sccond-cJ .. :.:. ci1y or within J 
miles of a first class city. th<> county governing body shall submit 
rhe preliminary plat to the ciry or town g<>verning body or its 
designa~t>d agem for revit>w and comment. 

(c) If the propost>d subdivision lies panly \\~l hin an 
incorporared city or town, thr proposed plat thereof must br 
submiued to and approved by both th«> city or town and the 
coumy gov"rning bodies. 

(3} Thi!> sectton and 76·3·604, 76-3-605. and 76 3-608 
through 76-3-610 do not limit the authority of cl'rtam 
municipalities to rt>gulate subdivisions beyond their corporate 
limits pursuant to 7 ·3-4444 
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Section 76-3-60 I. MGA. thu.s limits the extratt'rritorial role of munic;palities 
oVt'r subdivisions to .. review and comment" concerning the preliminary plat 
t>xcept as permiued by section 7-3-444 • Mt.A. 

Section 7·3·4444, MCA, applit.>s only to commission manager municipal 
govrrnments and rrads; 

(1) The director of public sl'rvice shall be the supervisor of 
plats of the municipaliry. Ill' shall see that the regul;>• ons 
governing the platting of all lands require all stret.>ts and .illeys 
to bl.' of proper width and tcJ be coterminous with tht' adjoining 
streets and alleys and that all orhf'r regulations arc conformed 
with When!'vcr he shall deem it expedient to plat any portion 
of tht? territory within 1he corporate limi ts in which the 
necessary or convenient streets and alleys have not a' "Jdy been 
accE'ptt'd by the municipalit} so as to becomr public streets or 
alleys or when any p<'fSOn plats any land within the corporate 
limit~ or within 3 miles tht.>rt.>of, the ~upcrvisor of plats shall . if 
st·ch pl<Hs are in accordance wi1h 1ht' regulalions prcscrihed 
therefor, t•ndorw h1s wriuen approval thrreon. 

(2) No plat 'ubd1viding lands wi1lun th<' corpor..~rc lim.its or 
wllhtn J mile:. thereof shall ht• t•ntitlrd to record in the 
n·cordrr\ ufrict ot tht' co nty without such writwn appmval so 
endorwd Lherron. 

Thi\ provision !(rant\ to tht· l'ity dircl'tol ut pubhc ~~·rv•l'•· tuthority to rl'virw 
a ,d uppro"'' all plah fut ,uhdi' j,_un' lucuwd v.uhin thrct• mile.•' of thl' city's 
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corporare Iimils. However, such review is limircd 10 ensuring rhat rhe 
involved plar complies with all rhc rcquircmenrs generally condilioning rhe 
filing of any pla1. This consrrucrion nor only gives effecr 10 rhe restriclion on 
municipal extralerrilorial au1hori1y over subdivision.; under the Subdivision 
and : 'lauing Acl bur also recognizes the largely minisrerial power of the 
director of public service under sec lion 7 ·3 -4444, MCA, 10 review rials only 
wirh respec1 10 1heir technical adequacy. See 1n re F.stale of Will :lm. 45 S1. 
l{prr. 1468. 1474, 760 P.2d 718, 723 (1988). St'Ciion 7 ·3 ·4444. MCA, 
according!) docs nol au1horize a municipalily 10 engage in plenary ~ubdivision 
revu•w or 10 deny ftling because of noncompliance with its subdivi~aon 
regulations. 

The ci1y has suggested rha1 Gallatin County has not 1akcn thr necessary steps 
to exen ils subdivision au1hority. Its sugge,~tion, however, ignores the 
counry's adoprion of subdivision regularions for 1hc area in quesrion. I need 
not resolve the question of whether 1he county has adopted a master plan 
since, even if the counry has not, enforceable subdivision regulations do exis1. 

THEREFORE, IT IS MY OPINION: 

The board of county commissioners ha.s finnl authority to approve 
subdivisions rhat are within the three-mile area immediately outside the 
corporate limi1s of the ciry whrn 1he city has a commission-manager 
form of government. 

Sincerely, 

MARC RACICOT 
Attorney General 

VOLUME NO. 43 

COURTS Conduct of crimin.Jl trials on Sundays; 

OPINION NO. 27 

CRIMINAL LAW AND PROCEDURE Conduct of crirmnal trials on Sundays; 
JUDGES · Conduct of criminal rials on Sunda)"i; 
MONTANA CODEANNOTAl ED Sections I I 202(4), 1·1·216(1 )(a). 3 · 1 ·302. 
3 1·302(1 ), 46 I 201(6) 

fiELD· Montana law docs no1 permll crirrunal triills to bt' condultcd on 
Sundays rxccpt to roncludt• a trial already initiated a~ specified 
in section 3 1·302, MCA. 
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