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You have also inquired about the city's obligation with respect ro the police 
officer who has already paid the ciry for his out-of-state service. The city's 
lack of authority to make such an arrangement applies to this officer also. 
The .noney submitted by him to pay for his out-of-state service should be 
refunded. 

THEREFORE, IT IS MY OPINION: 

A police officer panicipating in a loc.d police retiremt:nt fund may nor 
buy an additional number of years toward retirement based upon prior 
out-of-state p.. service. 

Sincerely, 

MARC RACICOT 
Altomey General 

VOLUME NO. 43 OPINION NO. 18 

COUNTIES · Inability of counry planning board to serve as counry zoning 
commission; 
COUNTY GOVERNMENT · Lnabiliry of county p.;mning board to serve as 
county ;r.oning comm.ission; 
MONTANA CODE ANNOTATED · Sections 76-1-1 04, 76-1·106, 76-1-211(1), 
(2), 76·1-212(1), 76-1-501, 76·2-202, 76·2-220; 
OPINIONS OF THE ATTORNEY GENERAL - 39 Op. Atr'y Gen. No. 75 (1982). 

HI:.LD: A county planning board may not be designated to serve as the 
county zoning commission. However, members of one board 
may serve as members of the other so long as they meet the 
statutory requirements for membership of each board. 

Harold F. Hanser 
Yello wsrone County Auomey 
Yellowsrone County Counhouse 
Billings MT 59101 

Dear Mr. Hanser: 

You requesred my opinion on the following quesrion: 

June 1, 1989 

May rhe counry planning board be designared 10 serve as rhe 
county zoning commission? 
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Both the planrung board and the zoning commission are creatures of starute. 
A county planning board is created at the discretion of the county 
commissioners, upon a resolution and public hearing. § 76·1· I 04, MCA. Its 
function is to serve in an advisory capacity to the county with regard to 
~ubdivision plats, development of roads, public buildings, utilirjes, and 
improvement location permits. § 76-1-106, MCA. The planning board 
consists of not less than five members, one of whom must be a member of the 
govenung board of a., existing conservation district or state cooperative 
district, if officers of either reside in the county. § 76-1 -211(1), MCA. The 
citil en members must be resident freeholders in the jurisdictional area of the 
planning board. § 76-1-212(1), MCA. The planning board's jurisdictional 
ar"a may include any or all of the area witrun the county boundaries. § 76-
1·501, MCA. In the event a city or town is included in the jurisdictional area, 
;11 least one person iippointed by the city or town council must serve on the 
board. § 76·1·211(2), MCA. 

A zoning commission is also ~~tablished at the discrecion of the county 
commissioners. The members are dppointed by the county commissione.rs and 
serve for the purpose of recommending amendments to zoning regulations and 
classifications. § 76-2-220, MCA. The commission is composed of at least 
five cit.izen members appointed "at large" from the zoning djstrict. 
§ 76-2-220, MCA. The zoning d.strict may include any or aU of the 
jurisdictional area established for the county planning board, except it may not 
include incorporated cities or towns. § 76·2·202, MCA. 

It is evident that the jurisdictional areas of zoning commissions and planning 
boards are not necessarily the same. Nor are the requirements for 
membership of each bonrd. The most obvious difference between the two is 
the permitted inclusion of incorporated cities and towns in a planning board 
jurisdiction and their exclusion from zoning district . Thus, a zoning 
commission would be statutorily inadequilte to serve as a planning board 
whose jurisdictional area includes an incorporated ci ty or town. 

As I previously mentioned, the creation of planning boards and zoning 
conurusstons within the discretion of the rounty commissioners. Once 
created, however, the statutOry mandates as to each board must be followed. 
39 Op. Art'y Gen. No. 75 at 285 (1982). Therefore, the counry may not 
avoid the membersrup requirements of each board. Since the membersrup 
requirements and jurisdictional areas of the boards are not starutorily 
identical, the county rna not designate one board to serve as the other. That 
is not to say, however, that a given member of one board may not se.rve on 
the other. There is no statute prohibiting an individual from serving on both 
boards. In order to do so, he or she must qualify for membership according 
to the statutory requirements for each board. 

THEREFORE, £T IS MY OPINION: 
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A counry plaiU'Iing board may not be designated to scrvc as the county 
zoning commission. llowcvcr, members of one board may serve as 
members of !:he other so long as they meet the statutory requirements 
for membership of each board. 

Smccrcly, 

MARC RACICOT 
Anomey General 

VOLUME NO. 43 OPINION NO. 19 

COUNTIES · Priority of lelinqucnt tax liens over security inlt-rcsls in person:ll 
pro perry; 
LIENS Priority of delinquent tax liens over security intercsls in personal 
pro perry; 
PROPERTY, PERSONAL . Priority of delinquent tax liens over securiry interesls 
in personal property; 
REVENUE, DEPARTMENT or • Priority of delinquent tax Hens over securi ty 
interesls in personal propeny; 
TAXATION AND REVENUE Priori1y of delinquenl tax liens over securi1y 
interests in personal property; 
MONTANA CODE ANNOTATED · Section 15·16·402(1); 
OPINIONS Or THE AnORNEY GENERAl.. · 42 Op. An'y Gen. No. 95 (1988), 
40 Op. Alt'y Gen. No. 80 ( 1984). 38 Op. An'y Gen. No. 6 (1979). 

HEI..D: When personal prope11y is subject 10 a delinquent 1ax lien, a 
coun1y is not required 10 lender payment 10 a person having a 
sc.>curity interest in 1he personal propeny before seizing and 
selling such properry. 

June I, 1989 
J . Allen Bradst- w 
Granile Counry Allomey 
P.O. Box 490 
Philipsburg M f 59858 

Dear Mr. Bradshaw: 

You havC' rc\JUL'Sicd my opinion on a qucMion I luJvp phnsed as follows: 

When JX'rsonal property is subject to a dC'linquE'nt tax lien, i' a 
county rt'quirrd to tender payml'nl 10 a ptrson having a security 
intcresl in the personal property before seiLing and selling the 
propeny? 
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