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edge upon ~nteri ng the private property stating "Private 
Pro~ rcy , No Trespassing Next Hiles. • Another 
alternative would be to place conventional "No 
Trespassing" signs at regular intervals along the 
privatt= property bordering the road. In any case, the 
present pract1ce of painting the posts adjoining the 
roadway at a fenceline is a misapplication of the notice 
provisions of section 45-6-201, HCA. The misapplication 
not only fails to legally close the adjacent property to 
trespassing but also inhibits the public's use and 
enJoyment of the road. 

THEREFORE, IT IS MY OPINION: 

Pr 1vate property that is unfenced along 
roadways may not be closed t o public access 
the use of orange markings placed on posts 
where the road enters the private property. 

publi~ 
throu-, 
located 

Very truly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 97 

COUNTY OFFICERS AND EMPLOYEES - Members of recognized 
search and rescue units as auxiliary officers of county 
aheri ff; 
SHERIFFS - Members of recognized search and rescue units 
as auxiliary officers of county sheriff; 
WORKERS' COHPENSA'l'ION Coverage of members of 
recognized search and rescue units; 
MONTANA CODE ANNOTATED - Sections 7-32- 201 t o 7-32-2 35, 
7-32-2121 Ill); 
OPINIONS OF THE ATTORNEY GENERAL - 36 Op. Att'y Gen. 
No. 6 (19751. 

HELD: Members of a recognized search and rescue uni t 
are auxil iary officers and must be provided 
full workers • compensation coverage when 
engaged in a search, training , or testing 
oper ation called a nd supervise~ by the 
sher . tf. 

376 

cu1046
Text Box



OPINIONS OF TilE ATTORNEY GENERAL 

14 Ju·y 1988 

John w. Robinson 
Ravalli County Attorney 
Ravalli County Courthouse 
Ham1lton MT 598 40 

Dear Mr. Robinson: 

You have requested my op1nion on the 
ques~1ons: 

following 

1 . Are membP s of recognized search and 
rescue un1ts "auxiliary officers" and 
thereby cov~red under workers' compen
sation laws? 

2 . If members o f recoqnized search and 
rescue units are not auxiliary officers, 
can they be covered by workers' 
compensation for liabi!ity purposes when 
such units are called ou t by the sheriff 
for a search or for mandated training or 
testing? 

tn 1985 the f,egislature amended section 7-32-235, MCA, 
by adding subsections Ill and (3), ~.CA, which authorize 
a county to "establish or recognize one or more search 
and rescue units within the county" and to support the 
units financially by me ... , s of a property tax. Your 
questions concern the county's responsibility for 
providing workers ' compensation coverage for members of 
a search and rescue unit which the county has recognized 
under section 7-32-235(1), MCA. If the members of such 
a unit are "auxiliary officers ," then section 
7-32-203 (2), MCA, requires the law enforcement agency 
that utilizes them to provide full workers' compensati~n 
coverage while the aux i . iar y officers are providing 
actual service for the law enforcement agency . 

Prior to 1977 there was little s tatutory guidance on 
questions concerning voluntary law enforcement groups 
such as search and rescue associations. See, ~· 36 
Op. Att'y Gen. No. 6 at 100 (1975). Follow1ng a 
statewide survey by the Mont .. na Board of Crime Control 
~hich revealed wide variations in the performance, 
training, authority, and supervision of suet groups, the 
1977 Legislature enacted senate Bill 152 (1977 Mont. 
Laws, ch. 85) , now codified at sections 7-32-201 to 234, 
MCA, whic h addressed the regulation of all volunteer 
members of law enforcement agencies. Senate Bill 152 
distinguished between "auxiliary officers" and •reserve 
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officers ,• established qualificat ion a nd t raining 
standards for reserve officers, and defined the role and 
authority of aux iliary officers . 

ln 1981 the I.egis l atur e added section 7-32- 235 , MCA, to 
the statutory p r ovisions on r eserve a nd auxiliary 
offi c ers. The new statute provided that search and 
rescue units are under the operational control and 
supervision of the county sheriff having jurisdiction . 
When the 1985 amendments discussed above were enacted, 
this provision became subsection (2) of s e c tion 
7- 32- 235 , MCA. 

The 1981 legislation which expressly gave the county 
sheriff supervisory control over search and r escue 
operations (1981 Mont . Laws, ch . 42) contained an 
inst ruction stating t hat the new statutP. was int Pnded to 
be codified as an integral part of Title 7 , chapter 32, 
part 2, MCA , and that the provisions of Title 7 , chapter 
32, part 2, MCA, apply to the new statute . To conform 
the s t atutory list of duties of the sheriff, the 
legislation also amended section 7-32-2121, MCA, by 
adding s ubsection ( 11 l, which requires the sheriff to 
" take charge of and supervise search and rescue units 
a nd their officers whenever search and rescue units are 
called into service .• 

Section 7-32-201(1) , MCA, defines "auxiliary officer" as 
"an unsworn, part-time, volunte er member of a law 
enforcement agency who may perform but is not limited to 
the per formance of such functions as civil defense, 
search and rescue, office duties , crowd and traffic 
contr ol ,---and crime prevention activities." (.Emphasis 
added . ) Subsection (3) defines " law en fo r cement agenc y" 
as "a law enforcement service provided directly by a 
local government.• 

In view of the legislative history and express language 
of the involved s tatutes, I conclude that members of a 
county-recognized s earch and rescue uni t are "auxiliary 
officers• and t hereby subject to the applicable 
provisions of Title 7, chapter 32 , part 2, MCA. Cf. 
Stat e v. Lemmon, 41 St . Rptr. 2359, 692 P.2d 455 (1914f 
(melriber of sheriff's posse is an auxiliary officer). 
Search and rescue unit members are unsworn part-time 
volunteers who provide a law enforcement service when 
called out on a search by the sheriff. While such 
auxiliary o fficers are exempt from the qualification a nd 
t raining requirements which apply to reserve officers 
(seeS 7 - 3 2-234 , HCA), I further conclude that the full 
workers' compensation coverage required by section 
7-32-203(2), MC1, should a lso extend to any training or 
testing exercises which are conducted on the o rders and 
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at the direction of the sheriff. See S 7-32-231, MCA. 
While engaged in training or testfi\9 operations under 
the sheriff's supervision, the auxiliary officers are 
providing •actual service for a law enforcement agency" 
and should be insured by the agency under its workers' 
compensation coverage. SeeS 7-32-203(2), MCA. 

These conclusions .make it unnecessary to address your 
second question. 

THEREFORE, IT IS MY OPINION: 

Me.mbers of a recognized search and rescue unit are 
auxiliary officers and .must be provided full 
workers • compensation coverage when engaged in a 
search, training, or testing operation called and 
supervised by the sheriff. 

Very truly yours, 

MII<E GREELY 
Attorney General 

VOLUME NO. 42 OPINI ON NO. 98 

CITIES AND TOWNS - Authority to overrule decision of 
city library board of trustees; 
LIBRARIES - Authority of library board of trustees; 
URBAN RENEWAL - Authority of city commission to overrule 
library board decision in order to promote redevelopment 
in urban renewal area; 
MONTANA CODE ANNOTATED- Section 22-1-309( 4); 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att'y Gen. 
No. 91 (1986) . 

HELD: A city commission does not have the authority 
to overrule 11 decision by the city library 
board of trustees not to sell or lease a 
parking lot held in the name of the city and 
purchased to serve the library's parking 
needs. 

18 July 1988 

David Gliko 
Great Falls City Attorney 
P.O. Box 5021 
Great Falls MT 59403-5021 

Dear Mr. Gliko: 
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