
OPINIONS OF THE ATTORNEY GENERAL 

VOLUME NO. 42 OPINION NO. 95 

LIENS - Delinquent taxes, mobile homes; 
PROPERTY, PERSONAL - Delinquent taxes, mobile homes: 
PROPERTY, REAL- Delinquent taxes, mobile homes: 
REVENUE , DEPARTMENT OF - Delinquent taxes, mobile homes; 
TAXATION AND REVENUE - Delinquent taxes, mobile homes; 
MONTANA CODE ANNOTATED Sections 15-1-101 (1) (g) , 
15-1-101 (1) (k)' 15-6-134' 15-16-102, 15-16-111' 
15-16-113, 15-16-401 to 15-16-403 , 15-17-911, 15-24-202 
to 15-24-204, 15-24-208, 70-1-105, 70-1-108: 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 
80 (198 4), 36 Op . Att'y Gen. No. 69 (1976). 

HELD: 1. A lienholder must pay the delinquent real 
property taxes on a mobile home classified as 
an improvement before repossessing and moving 
the mobile home. 

2. A lienholder must pay the delinquent petsonal 
property taxes on a mobile home which is not 
classified as an improvement before 
repossessing and moving the mobile home. 

3 . If the owner of a mobile home which is not 
classified as an improvement fails to make the 
first-half payment of personal property taxes 
and the first-half taxes become delinquent, 
t ~e penalty and interest provisions of s ection 
15-16-102, MCA, apply a nd the mobile home may 
be seized and sold for delinq~ent taxes 
pursuant to sections 15-17-911 and/or 
1 5- 16-11 3 , MCA. 

Harold F. Hanser 
Yellowstone County Attorney 
Yell0• stone County Courthouse 
Bill~ngs MT 59101 

Dear Mr. Hanser: 

12 July 1988 

You have requested my opini on on three questions I have 
phras~d as follows: 

1. When a mobile home ie classified .. s an 
improvement to real property, may a 
lienholder repossess the mobile home and 
move it off the land without paying the 
deliquent taxes owed on the mobile home? 

369 



OPINIONS OF THE ATTORNEY GENERAL 

2. When a mobile home which is not 
classified as an improvement is 
repossessed by a lienholder, may the 
lienholder repossess and move the mobile 
home without paying the delinquent 
property taxes owed on the mobile home? 

3. lf the owner of a mobile home which is 
not classified as an improvement fails to 
make the first-half payment of personal 
property taxes and the first-half taxes 
become delinquent, may penalty and 
interest be assessed pursuant to section 
15-16-102, MCA, and may the county 
treasurer levy upon and take into 
possession the mobile home and proceed to 
sell it as provided in section 15- 16• 113, 
MCA? 

Your first question concerns mobile homes classified as 
improvements to real property. Pursuant to section 
15-1-101 Ill (ql, MCA, when the Department of Revenue or 
i ts agent determines that the permanency of location of 
a mobile home has been established, the mobile home is 
presumed to be an improvement to real property. • A 
mobile ho~t~e or housetrai ler may be det -mined to be 
permanently located only when it is attached to a 
f c 1.1ndation which cannot feasibly be relocated and only 
when the wheel& are removed. • S 15-l-101 (11 (gl, MCA. 
Under the state's property classification system, 
improvements which are not "classified otherwise" are 
taxed as class four property. S 15-6- 134, MCA. A 
mobile home consi dered an improvement is not "classified 
otherwise• and is therefore class four property. 

Sect1on 15-16-403, MCA, provides: 

Every talC due upon real property is a lien 
agd inst the property assessed, and every tax 
due upon improvements upon real estate 
assessed to other than the owner of the real 
estate is a lien upon the l and and 
improvements, which several liens attach as of 
Janu~ry 1 in each year. 

A tax lien on personal or real property is superior to 
other liens. United States v. Christensen, 218 F. Supp. 
722 (D. Mont. 19631; 40 Op. Att 1 y Gen. No. 80 at 320 
(19841. 

The statutory sections which specifically concern 
taxation of mobile homes, Title 15, chapter 24 , part 2, 
MCA, include provisions concerning payment of personal 
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property taxes on mobile 
improvements, and the display 
such homes . !t 15 ~4-202, MCA . 
also providtD in part: 

homes not taxed as 
of tax-paid stickers on 

Section 15-24-202 , MCA, 

( 41 The tax-paid sticker and receipt are not 
required fo r mobile homes which are classified 
as improvements to land, but payment of the 
assessed property taxes and display of a 
mobile home movement declaration of 
destination are required before moving the 
mobile home . 

The statutes also provide that moving a mobile home on 
which property taxes are unpaid is a misdemeanor. 
S 15-24-208, MCA . 

The sr.atutes requiring payment of property taxes prior 
to moving a mobile home classified as an improvement 
provide no exception for lienholders . It is therefore 
my opinion that a lienholder who wishes to repossess and 
move a mobile home classified as an improvement to real 
property must pay the delinquent property taxes owed or. 
the mobile home prior to moving it . As stated above, 
the tax lien is superior to other liens . 

Your SPcond qUPstinn roncerns whPther a lienholder must 
pay perso nal p roperty taxes due on a mobile home wh ich 
is not classified as an improvement before repossessing 
it. Personal property includes a mobile home which is 
not classified as an improvement. SS 15-1-10101 (k), 
70-1-105 , 70-1-108, MCA. S 15-16-113, MCA. Pursuant to 
section 15-16-401, MCA, every tax has the effect of a 
judgment against the person, and every lien created by 
Title 15 has the force and effect of an e xecution duly 
levied against all personal property in the possession 
of the person assessed from and after t he date the 
assessment is made . "The judgment is not satis fi ed nor 
the lien removed until the taxes are paid or the 
property sold for the payment thereof. • S 15-16-401, 
MCA. See also Ford Motor Co~any v. Linnane, 102 Mont. 
325 , liT:'" 57'P. 2-.rB'03, 866 (19 61 . 

Section 15-16-402, MCA, provides in part: 

(1) Every tax due upon personal property is a 
prior lien upon any or all of such propel'"ty, 
which lien shall have precedence over any 
other lien, claim , or demand upon such 
property, and except as hereinafter provided, 
every tax upon personal property is also a 
lien upon the real property of the owner 
thereof on and after Jonuary 1 of each Y""r . 
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The 1 ien on personal property provided for in section 
15-16-402, MCA, is not extinguished when the property 
against wh ich the tax was assessed is t rans fer red to a 
third party. 36 Op . Att'y Gen. No. 69 at 456 11916). 

Additionally, as I noted in my response to your first 
question, the statutes that specifically concern 
taxation of mobile homes provide for issuance o f tax­
paid stickers to the owners o! mobile home s which a re 
not improvements when the personal property taxes and 
any lnterest and penalty owed are paid in full. 
S 15- 24 - 202131, MCA. No mobile home i s to be moved 
unless the taxes have been paid in fu l l to the county 
treasurer. SS 15-2 4-20213), 15-24-203, 15-24-204 , 
15-24-208, MCA. Again, there is no exception provided 
for llenholdera . 

It is my opinion that a lienholder who wishes to 
reposses s and move a mobile home which is not classified 
as an improvement must pay off the prior lien, i .e., the 
personal property taxes on the mobile home, befor e 
moving it. 

Your third question concerns whether the penalty and 
lnterest provisions in section 15-16-102, MCA, or the 
sei:t.ure and sale provisions in section 15-16-113, MCA, 
apply in a situation where the owner of a mobile home 
!ails to make the first-half payment o f personal 
proper t y taxes and t hose taxes become delinquent. 

Section 15-24-202, MCA, provldes in part: 

Ill Ia) The owner of a mobile home or house­
trailer which is not taxed as an improvement, 
- s impr ovements are defined in 15-1-101, shall 
pay the pe r sonal p r operty tax in two 
payments ... 

(b) 
from 

The first payment is due within 30 days 
the date of the notice of taxes due. 

lcl The second payment is due no later than 
September 30 of the year in which the property 
is assessed . 

(d) If not pa1d on or before the date due, 
the tax is considered delinquent and subject 
to the penalty and interest provisions in 
15-16-102 app licable to other delinquent 
property taxes. The penalty must be assessed 
and interest begins to accrue on the first day 
of delinquency. 
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This section was amended in 1987 in order to clarify 
that penalty and interest should be assessed if a mobile 
home owner fails to pay the first-half taxes within 30 
days fror the date of the notice of t axes due. Minutes 
and Exhibits of the Senate Taxation Comm. Hrg. on 
S.B. 145, Jan. 28, 1987. Clearly, when the payment of 
the first half of personal property taxes becomes 
delinquent as set forth above, the interest and penalty 
provisions of section 15-16-102, MCA, apply. The 
penalty is assessed and interest begins to acc rue on the 
first day or delinquency. S 15-24-202(1) (d), MCA. 

The seizure and sale provisions of sections 15-16-113 
and 15-17-911, MCA, may also apply when the first-half 
payment of taxes is delinquent. Section 15-16-113, MCA, 
is applicable if the delinquent personal property taxes 
are not a lien upon real property sufficient to secure 
the payment of the taxes. SS 15-16-111, 15-16-113, MCA. 
Section 15-17-911, MCA, provides that seizure and sale 
or personal property are authorize d at any time after 
the date the personal property taxes become delinquent. 
That section also authorizes institution of a civil 
action for collection of the taxes. If first-half taxes 
are not paid in a timely fashion, they are, pursuant to 
section 15-24- 202(1), MCA, delinquent , and the procedure 
set forth in section 15-17-911, MCA, may be followed by 
the county treasurer. 

TH&REFORE, IT 1S MY OPINION: 

1. A lienholder must pay the delinquent real 
property taxes on a mobile home classified as 
an improvement before repossessing and moving 
the mobile home. 

2 . A lienholder must pay the delinquent personal 
pro perty taxes on a mobile home which is not 
classified as an improvement before 
repossessing and moving the mobile home. 

3. If t he owner of a mobile home which is not 
classified as an i mprovement fails to make the 
first-half payment of personal property taxes 
and the first-half taxes become delinquent, 
the penalty and interest provisions o ! section 
15-16-102, MCA, apply and the mobile home may 
be seized and sold for delinquent taxes 
pursuant to sections 15-17-911 and/or 
15-16-113, MCA. 
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Very truly yours. 

MIKE GREELY 
Attorney General 

VOLOME NO . 4 2 OPINION NO. 96 

HIGHWAYS "No Treapavsing" notice along unfenced 
private property lying adjacent to county road; 
TRESPASS - Use of "No Trespassing" notice on unfenced 
property lying adjacent to public road; 
MONTANA CODE ANNOTATED - Section 45-6-201. 

HELD: Private property that is unfcncerl along public 
roadways may not be closed to public access 
through the use of orange markings placed on 
posts located where the road enters the 
private property. 

13 July 1988 

wm. Nels Swanda! 
Park County Attorney 
Park County Courthouse 
Livingston MT 59047 

Dear Mr. Swanda! : 

You have asked my opinion on the following question: 

May "No Trespassing" notices be placed within 
a county road right -of-way on the posts of a 
fenceline that lies perpendicular to the road 
and delineates private property that a 
landowner desires to close to public access? 

Your opinion request evolved through the interaction of 
three groups: landowners who desire to post their 
property in compliance with the revised criminal no­
trespassing statute, S 45-6- 201, MCA; sportsmen who 
desire enhanced public a ccess and claim the "No 
Trespassing" signs mislead the public; and Park County 
officials who seek to settle the dispute while 
protec ting the integrity of the county road right-of­
way. 

The county r oads in question are public rights-of-way 
that run through private property that is unfenced along 
the roadway. Occasionally the roadways cross a property 
line that d ivides two parcels held in separate 
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