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construction does not 
legislation wh1.ch is more 
however, 

operate t ., 
specl.fic in 

defeat pr1.or 
its prov l.S ion:;, 

"unlt!SS l!l~ intention ~ effect the repeal 
is clearly manl.fested 2£ unavoidably implied 
Ex the irreconcilability of the continued 
operation of both (statutes], o r unless there 
is somcthfii9 """Iii""!!!!!_ general Taw 2£ !.!!. the 
course of legislation ~ its subject matter 
that md ke it manifest that the legislature 
contemPLitcd and 1.ntetided --a repeal. • 
(Emphasis in original. 

Dolan, 195 Mont. at 346, 636 P . 2d at 828. 

It is arguable that the PERS statutory scheme , and 
particularly sectio n 19-3-403 (81, MCA, 1:. general 
legislation, and that sections 19-10-305 and 7- 32-4120, 
MCA, are statutes that deal more specifically w1 th t he 
subJect matter in question here. However, the specific 
legisl ative admonishment 1n section 19-3-403181, MCA, 
that "it (is] the purpose of this subsection to prevent 
a person from receiving credit for the same service in 
t wo retirement systems supported wholly or 1n part by 
public funds" evinces a clear intent to prohibit use o! 
public funds to se t up a pension plan based on serv1ce 
for police officers who a re also members of PERS. 

THEREFORE, IT IS MY OPINION : 

Section 19-3-403181, MCA, proh1bits use of funds 
received by a city pursuant to sect10n 19-10-305, 
MCA, for a pension trust plan for police off1.cers 
wh are also members of the Publ1c Employees' 
Ret1rcment System . 

Very t r uly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 93 

ANNEXATION - Conclusive presumption of annexation o[ 
land t o municipality; 
CITIES AND TOWNS - Conclusive presumption of annexation 
of land to munl.cipali~y; 
MUNICIPAL CORPORATIONS Conclusive presumption of 
annexat1on of land to municipal1~y; 
MUNICIPAL GOVERNMENT Conclusive presumption of 
annexation of land to munic1pality; 
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PROPERTY, RF.AL- Conclusive presumption of annexation of 
land to mun~cipality 
STATUTES - Re troactivity; 
MONTANA CODE ANNOTATED - Sections 1-2- 109, 7- 2-4 210 , 
61-8-402 (51. 

HELD: Section 7-2-4 210, MCA, applies to tracts or 
parce. s of land on which municipal taxes have 
been paid without protest for oeven years, 
even when a portion of th~ seven-year period 
passed prior to the 1981 nactment date o f 
that section . 

30 June 1988 

John Houtz 
Forsyt h City Attorney 
P.O. Box 1230 
Forsyth MT 59327 

Dear Mr. Houtz : 

You have requested my opinion on the following question: 

Does section 7-2-4 210, MCA, apply to tracts or 
parcels of land shown on municipal maps as 
being within municipal boundaries, on which 
municipal taxes have been paid without protest 
for seven years, when a por tion of the seven
year period passed prior to the 1981 enactment 
of that section? 

Section 7-2-4210, MCA, enacted in 1981, provides: 

A tract or parcel of land that has been shown 
on munic ipal maps or plats as being within 
municipal boundaries but is later found to 
have been improperly or ur offic ially annexed 
is conclusively presumed to be annexed and 1nay 
be so recorded if municipal taxes have been 
paid on the tract or parcel without protest 
for a period of 7 years. 

In the fact situation presented, a landowner paid, 
without protest, municipal taxes on a parcel of land for 
at least seven years, 1980 through 1986. He protested 
paying municipal taxes in 1987. The landowner believes 
his land c annot be conclusively presumed to be annexed 
to the Cit y o f Forsyth . Although he paid taxes for at 
least seven years before registering a protest, he 
a rgues that the year or years prior to the enactment of 
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section 7-2-4210, MCA, may not be included i n a 
calculation of the seven-year period. Re cont ends t hat 
any application of t-he statut e t o his land would make 
the law retroactivt and that section 1- 2-109, MCA, 
which p· vides tha . no law is retroactive un less 
expressly so decla red, precludes retroactive 
application. 

In my opinion, section 7-2-4210, MCA, app lies to the 
landowner and his land, and such an applicat ion of the 
law is not retroactive. 

"A statute is not made retroactive merely because it 
draws upon antecedent facts for 1ts operation . " Cox v. 
~· 760 u.s. 427, 4 35 (1922). 

The application of section 7-2-4210, MCA, to situations 
such a s the one raised here is analogous to t he 
application of section 61- 8-402 (51, MCA , regard~ng 
revocatior of a driver's license, to a situation where a 
person re l uses to take a blood alcohol test within f ive 
years of the first refusal. In Stiffarm v. Furois, 42 
St. Rptr . 1227, 704 P.2d 75 (1985}, the Montana Supreme 
Court upheld application of that statute even though it 
drew upon facts which occurr ed prior t o i t s amendment . 
In Stiffarm, the petition~r's driver 's license was 
revoked upon a second refusa l to submit to a chemical 
test within five years of a previous refusal . The court 
uphel d application of the amended law to Stiff«rm even 
though his first refusal cccurred befor e t he e nactment 
of the amendment providing for a ma ndatory revocation 
upon a second refusal . The court hel d : 

We are in accord with rulings from courts from 
other juri sdictions that an amended s tatute 
which is applied to a factua l s i tuation which 
occurred prior to the enactment of the 
amendment is not viewed as retroactive in 
application . [Citations omitted.] 

42 St. Rptr. at 1229-30, 704 P.2d at 77. This reasoning 
is followed by the courts regardless o f whether the 
statute in question has been amended or newly enacted . 

In this case, section 7-2-4210, MCA, enacted in 1981, 
provides that payment without protest of municipal taxes 
on a tract or parcel of land for seven years results in 
a conclusive presumption that the parcel or tract has 
been annexed to the city. The fact that one or more of 
the seven years of payment without protest may have 
occurred prior to the adoption of the statute does not 
make it retroactive, The landowner paid municipal taxes 
without protest for at least seven years, six of those 
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years followino enactment of the statute. He thus 
clearly triggered the sta ute ' s application by actions 
following i ts enactment. 

THEREFORE, IT IS MY OPINION: 

Section 7-2-4210, MCA, applies to tracts or parcels 
o f land on which municipal taxes have been pai d 
without protest for seven years, even when a 
portion o f the seven-year period passed prior to 
the 1981 enactment of that section. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 94 

COUNTY COMMISSIONERS - Serving as county commissioner 
and county h i gh school trustee simultaneously; 
PUBLIC OFFICE Serving as county commissioner and 
county high school trustee simultaneously; 
SCHOOL BOARDS Serving as county commissioner and 
county high school trustee simultaneously; 
MONTANA CODE ANNOTATED - Sections 7-4-2110, 7-5-2103, 
7-8-2216, 20-3-310, 20-6-213, 20-6-217, 20 -6-309 ; 
MONTANA CONSTITUTION - Article VI~ , section 10; 
OPINIONS OF THE ATTORNEY GENERAL - 8 Op . Att'y Gen. at 
402 (1920) . 

HELD: 1. The offices of countv commissioner and county 
hig h school trustee . e incompatible, and one 
individua l may .ot hold both o f fices 
simultaneously . 

2. Although an ind 1 v idual may not simultaneously 
hold the offices of county commissioner and 
county high school trustee, state law does not 
prevent an individual from holding one of 
these offices while seeking the other. 

Jnhn T. Flynn 
Broadwater County Attorney 
Broadwate r County Co••rthouse 
Townse nd MT 59644 

Dear M1 lynn: 
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