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with a subject, one in general terms and the other in 
more detailed terms, the special statute controls the 
general. State v . Montana Department of Public Service 
Regulation, 181 Mont. 225, 592 P.2d 34 11979). See also 
Witty v. Pluid, 43 St. Rptr. 354, 71 4 P.2d 169-rf986J7 
The courts are "constrained to follow the more specific 
statute.• Pierson v. Montana, 38 St. Rptr. 3, 622 P.2d 
195 (1981). Hence, while a rural improvement distr i ct 
appears to have been given general authority which could 
potentially include weed control under sections 
7-12-2102 (1) and 7-12-4102 (2) (g) and (h), MCA, that 
authority is preempted by specific statutory weed 
control provisions directing that county governments 
form weed management districts to impleme.nt weed control 
on all property in the district. Creation of a rural 
special improvement district for the same purpose would 
be duplicative. 

THEREFORE, IT IS MY OPINION: 

A rural improvement district may not be established 
under sections 7-12-2102 (1) and 7-12-4102 (2) (g) and 
(h) , MCA, for the purpose of providing weed control 
because those statutes are subordinate to and 
preempted by the specific st~tutory scheme of weed 
control in Title 7, chapter 22, part 21, MCA. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 91 

COUNTY OFFICERS AND EMPLOYEES Nepotism statutes 
prohibiting a sheriff from appointing his son to the 
position of reserve deputy sheriff; 
NEPOTISM - Nepotism statutes prohibiting a sheriff from 
appointing his son to the position of reserve deputy 
sheriff: 
SHERIFFS - Nepotism statutes prohibiting a sheriff from 
appointing his son to the position of reserve deputy 
sheriff; 
MONTANA CODE ANNOTATED Secti~ns 2-2-302, 2-2-304, 
7·32-201(5)' 7- 32-202, 7-32-216, 46-1 - 201(8)' 72-11-104. 

HELD: The nepotism statutes prohibit a sheriff from 
appointing his son to the position of reserve 
deputy sheriff. 
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24 June 1988 

James Yellowtail 
Big Horn County Attorney 
Drawer L 
Hardin MT 59034 

Dear Mr . Yellowtail: 

You have requested my opinion on the tollowing question: 

Do the nepotism statutes prohibit a sheriff 
from appoi nting his son as a reset;ve deputy 
sheriff? 

Section 2-2-302(1), MCA, provides: 

It shall be unlawful for any person or any 
member of any boat"d, but"eau, or commission or 
employee at the head of any department of this 
state or any political subdivision thereof t o 
appoint to any position of trust or emolument 
any person related or connected by 
consanguinity within the fourth degree or by 
affinity within the second degree. 

Your specific question is whether a reserve deputy 
sheriff is a "position of trust or emolument . " The 
nepotism statutes are penal. S 2-2-304, MCA. 
Therefore, they must be strictly construed. Montana 
Auto Associat ~on v. Greely, 38 St. Rptr. 1638, 632 P . 2d 
!CO;" 306 (1981). Neither "trust" nor •emolument" is 
statutorily defined for the purpose of the nepotism 
laws. Moreover, my research has failed to uncover 
nepotism statutes in other jurisdictions with the same 
language. However, various sources provide appropriate 
meanings for these terms in the appropriate context. 

"Emolument" generally means a pecuniary benefit such as 
salary, fees, or perquisi tea. Black ' s Law Dictionary 
616 (rev. 4th ed. 1968): State ex rei. Ama)/llv. McBride, 
539 P. 2d 1006, 1012 (N.M. 197sTi spearman v. williams, 
415 P.2d 597, 600 (Okla. 1966). A reserve off~cer ~sa 
volunteer and is not entitled to compensation or 
pecuniary benefits. SS 7-32-201(51, 7-32-202, MCA. The 
position is no~ a position of "emolument." 

A "position of trust" is generally synonymous 
public office or position. It implies performance 
duty for the benefit of the public and is thus 
refer red to as a • public trust. • Black • s 
Dictionary, supra, at 1234: State v. Monahan, 84 P. 
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133 (Kan. 1905); see 67 C.J.S. Officers S 3 (defining 
"public trust" as ~very agency In which the public, 
reposing special confidence in the particular persons, 
appoints them for the performance of some duty or 
service. •) The Montana Supreme Court has held that a 
public office is a public trust because it exists in the 
interest and for the benefit of the public. State v. 
Eaton, 114 Mont. 199, 133 P.2d 588, 591 11943). The 
Court noted that the powers delegated to the officer are 
held in trust for the people and are to be exercised in 
their behalf. Id. at 591. 

There is no question that the office of sheriff is a 
public trust according to the reasoning above. A 
reserve deputy sheriff is appointed to represent the 
office of the sheriff. S 7-32- 201 (5), MCA. Re or she 
has some of the responsibilities and duties included in 
the office of the sheriff, s uch as being a peace 
officer, which entails maintaining public order and 
making arrests. SS 7-32-201 (5), 46-1-201 (8). MCA. A 
r " l erve officer serves only in a supplementary capacity 
and under supervision of a full-time law enforcement 
officer. S 7-32-216, MCA. However, the limited nature 
of a reserve officer's authority does not diminish t h .1 
import of his or her responsibilities in serving the 
public. In James v. Thomjson, 392 so. 2d 1178, 1180 
(Ala. 1981), the court hel the office of supernumerary 
sheriff to be an office of trust. That position was 
similar to that of a reserve officer in that the 
position was legislative, was a supplemental office, and 
entailed duties that were contingent and narrowly 
defined. 

I therefore conclude that a reserve deputy sheriff holds 
a "position of trust• within the meaning of section 
2-2-302(1), MCA, and his or her appointment is subject 
to the nepotism statutes. 

section 2-2-302(1), MCA, prohibits the appointment of a 
relative connected by consanguinity within the fourth 
degree; therefore, a sheriff may not appoint his son, 
since they are related within the first degree. 
S 72-11-104, MCA . 

My conclusion has no bearing on the effect of any 
actions taken by a "de facto" reserve deputy sheriff. 
The validity of actions of de facto officers has been 
addressed by the Montana Supreme Court in Wood v. 
Butorovieh, 7lb P.2d 608 (Mont. 1986). 

THEREFORE, IT IS MY OPINION: 
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The nepotism statutes 
appointing his son to 
deputy sheriff. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 

prohibit a sheriff from 
the position of reserve 

OPINION NO. 92 

CITIES AND TOWNS - Policemen's membership in private 
pension trust plan supported by public funds precluded 
by membership in PERS; 
EMPLO EES, PUBLIC - Policemen's membership in private 
pension trust plan supported by public funds precluded 
by membership in PERS; 
POLICE DEPARTMENTS - Policemen's membership in private 
pension trust plan supported by public funds precluded 
by membership i n PERS; 
PUBLIC FUNDS - Policemen's membership in private pension 
trust plan supported by public funds prec luded by 
membership in PERS; 
RETIREMENT SYSTEMS - Policemen's membership in private 
pension trus t plan supported by public funds precluded 
by membership in PERS; 
MONTANA CODE ANNOTATED Sections 7-32-4120, 
19-3-403(81, 19-10-JOS(ll; 
OPINIONS OF' Tllf. ATTORNEY GENERAL- 35 Op. Att'y Gen. No . 
S1 0973); 
REVISED CODES OF MONTANA, 194 7 - Section 68-1602 (8). 

HELD: 

John Hunt 

Section 19-3-403(81, MCA, prohibits use of 
funds received by a city pursuant to section 
19-10-305, MCA, for a pens1on trust plan for 
police officers who are also members of the 
Public Empl oyees ' Retirement System. 

29 June 1988 

Plentywood City Attorney 
215 First Avenue West 
Plentywood MT 59254 

Dear Mr. Hunt: 

You have requested my opinion concerning the following 
question: 
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