
OPINIONS OF THE ATTORNEY GENERAL 

period during which the salary was set at the 
same level as the prior fiscal year. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 77 

COURTS, DISTRICT Filing fee requirement for 
substitution of judge in criminal proceedings; 
CRIMINAL LAW AND PROCEDURE - Filing fee requirement for 
substitution of judge in district court proceedings; 
FEES - Filing fee requirement for substitution of judge 
in district court criminal proceedings; 
JUDGES Filing fee requirement for substitution in 
district court criminal proceedings; 
MONTANA CODE ANNOTATED - Sections 3-1-804, 25-1-201; 
MONTANA LAWS OF 1987 - Chapter 318. 

HELD: The fee for substitution of a district court 
judge in section 25-1-201 (1) (p), MCA, applies 
only in civil actions, and no such fee is 
currently imposed in criminal actions. 

29 March 1988 

Daniel L. Schwarz 
Powder ~iver County Attorney 
Powder River County Courthouse 
Broadus MT 59317 

Dear Mr. Schwarz: 

You have requested my opinion concerning the following 
question : 

Is a party in a criminal district court 
proceeding required to pay the fee specified 
in section 25-1-201(1) (p), MCA, as a condition 
to substituting a judge? 

I conclude that the fee requirement in section 
25-1-201(1) (p), MCA, applies only to civil actions, that 
it has no effect on criminal proceedings, and that no 
fee requirement for substitutions now exists in criminal 
actions. 
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Section 25-1-201 , MCA, lists district court fees in 
civil actions. It was amended in 1987 by the addition 
of a new provision, now codified as section 
25-1-201 Ill (pl , MCA, requiring a $100 fee "for filing a 
motion for substitution of a j udge." 1987 Mont. Laws, 
ch . 318 , S 1. Substantial confusion has apparently 
arisen over the applicabili ty o f the amendment to 
criminal actions because of substitution rules recently 
~dopted by the Montana Supreme Court , codified in 
section 3-1-80 4, MCA , which state that a substitution 
motion "shall not be effective for any purpose unless a 
filing fee is paid to the clerk of the district court in 
the amount set by law• and which specifically waive such 
fee "in c r iminal cases where the defendant has received 
a court-appointed courisel." 

It is quite clear that the substitution fee requirement 
in section 25-1-201(1) (pl, MCA , pertains only to civil 
actions . This conclusion is dictated not only by its 
inclusion in Title 25, which deals with civil and not 
c r iminal procedure, but also by the title of the 
underlying bill and session law which provided that the 
amendment was "AN ACT CREATING A FEE FOR FILING A MOTION 
FOR SUBSTITUTION OF A DISTRICT JUDGE IN A CIVIL CASE(.)" 
House Bill No. 141 (Mont . 50th Leg. Sess. l; 198 7 Mont. 
Laws, ch . 318; see Defartment of Revenue v. Pugzj Sound 
Power & Lifht Co. , l § Mont, 255, 263, 587 P. na2, 
1286 i1978 l"ltlhe ti tle of an act is presumed to 
indicate the legislature's intent"); In re Senate Bill 
No. 23, 168 Mont. 102, lOS, 5 40 P.2d975, 976 119'f5T 
T"Tal consideration of the title of the Act is a 
necessary first step in our search for the purpose and 
meaning of thi s statute"); In re Coleman Estate, 132 
Mon t . 339, 343, 317 P.2d 880-,-882 (1975) l"ltlhe title 
of the act may be looked to (in construing it)") . 
Montana statutes do not otherwise impose a fee for 
substituting a distr i ct court judge in criminal 
proceedings. Although the Supreme Court ru le dealing 
with substitutions could be construed as suggesting such 
a requirement does exist in criminal actions, the more 
appropriate interpretation is that, to the extent a fee 
has been establ ished for those actions, it must be paid 
except when the defendant is indigent. 

THEREFORE, IT IS MY OPINION: 

The fee for substitution of a district court judge 
in section 25-1-201 (1) (p), MCA, applies only in 
civil actions, and no such fee is currently imposed 
in criminal actions. 
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Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 78 

CITIES AND TOWNS - Requirement of public hearing prior 
to issuance of industrial development revenue bonds ; 
CITIES AND TOWNS - Sale of industrial development bonds 
for community college construction project; 
COMMUNITY COLLEGES Authority to enter into loan 
agreements and lease-purchase contracts; 
COMMUNITY COLLEGES - Election requirements with regard 
to financing for construction project; 
COUN':':;:ES - Inapplicability of election requirement for 
issuance of revenue bonds to finance community college 
construction project; 
ELECTIONS - Inapplicability of election requirement for 
issuance of revenue bonds to finance community college 
construction project ; 
ELECTIONS Requirement s with regard to financing 
arrangements by a community college distr ict; 
MUNICIPAL CORPORATIONS - Requirement of public hear ing 
prior to issuance of industrial development revenue 
bonds: 
MUNICIPA.L CORPORATIONS - Sale of industrial development 
bonds for community college construction project; 
REVENUE BONDS - Issuance by cit y or county for financing 
community college construction project; 
MONTANA CODE ANNOTATED - Title 90, chapter 5, part 1; 
sections 7-7-2205, 7-7-2501, 7-7-4423, 20-6-603, 
20-9-4 51 to 20-9-456, 20-9-453, 20-15-301(2), 
20-15-404 (6), 90-5-101 (8), 90-5-102(1) (c), 90-5-104; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op . Att'y Gen. No. 
29 (1987), 41 Op. Att'y Gen . No . 72 (1986). 

HELD: 1. The election requirement in section 20-9-4 53, 
MCA, does not apply to a county's issuance of 
revenue bonds to finance a community college 
d istrict's construction project. 42 Op. Att'y 
Gen. No. 29 (1987) ic modified to the extent 
it suggests a contrary conc l usion. 

2. A community college district may enter into an 
agreement with a city whereby the city would 
loan the district the proceeds from the sale 
of an industrial development revenue bond and 
the district would repay the loan from college 
revenues. 
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