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area." S 7-33-240 4111, 12), MCA. Section 7-33-2404 111, 
MCA, does not distinguish between temporary and 
permanent structures. I cannot construe such a 
distinction when the Legislature has failed t o do so. 
See s 1-2-101, MCA . The only qualification of section 
'r-33-2404, MCA, is that the structure is benefited by 
the fire service area. The "classes of structures" 
referred to in section 7-33-2404121, MCA, are enumerated 
in Title 15, chapter 6, part 1, MCA, which governs 
taxation of all taxable property and includes personal 
as wel l as real property. If the Legislature had 
intended to exclude temporary structures from taxation 
under section 7- 33-2404, ~1CA, i t would have done so. 
See S 1-2-101, MCA. Thus, any temporary structures , 
regardless of designation as rea l or personal property, 
must be taxed t o finance the operation of the service 
area, as long as those structures would be benefited by 
the service area . 

THEREFORE, IT IS MY OPINION: 

1 . The " property owners" in section 7- 33-2401, 
MCA, are owners of real property in the fire 
service area. 

2. The structures taxed under section 7-33-2404, 
MCA, include temporary structures that would 
be benefited by the fire service area. 

Very truly yours, 

MII<E GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO. 76 

COUNTIES - Effect o f pay freeze on longevity pay for 
deputy sheriffs; 
COUNTY COMMISSIONERS - Effect of pay freeze on longevity 
pay fo r deputy sheriffs; 
COUNTY OFFICERS AND EMPLOYEES - Effect of pay freeze on 
longevity pay for deputy sheriffs; 
PEACE OFFICERS - Effect of pay freeze on longevi ty pay 
for deputy sheriffs; 
SALARIES - Effect of pay freeze on longevity pay for 
deputy shcriffsJ 
SHE:RIFFS - Effect of pay freeze on longevity pay for 
deputy sheriffs; 
MONTANA CODE ANNOTATEI"l - Sections 1-2-101, 3-10-207 1 
7-4-2107, 7-4-2502 to 7-4-2 505, 7-4-2510. 
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HELD: 1. If the salary of a deputy sheriff is set at 
the same level as for the prior fiscal year, 
that year may not be used when calculati n g 
longevity pay and the deputy's longevity pay 
is, in effect, frozen. 

2. lf the pay freeze is lifted and the salary 
increased, the deputy's longevity pay does not 
include additional longevity pay f u r the time 
period during which the salary was set at the 
same level as the prior fiscal year. 

Richard A. Simonton 
Dawson County Attorney 
Dawson County Courthouse 
Glendive MT 59330 

Patrick L. Paul 
Cascade County Attorney 
Cascade County Courthouse 
Great Falls MT 59401 

Gentlemen: 

28 March 1988 

You have asked for my opinion on the following 
questions: 

1. Under section 7- 4-2510, MCA, if the 
county commissioners set the salary for a 
deputy sher iff at the same level of 
salary as the prior fiscal year , is the 
deputy's longevity pay frozen? 

2. In the event the county commissioner s 
lift the pay freeze and authorize a cost­
of-living increase, do~s the deputy ' s 
longevity pay include additional 
longevity pay for the time period during 
which his or her salary was frozen? 

The county commissioners may set their salaries and all 
other county officials ' salaries at the same level as 
the prior fiscal year . SS 3-10-207, 7-4-2107, 7-4-2502 
to 2505 , MCA. According to section 7-4-2508, MCA, the 
sheriff is to set the salary of a deputy sher iff as a 
percentage of the sheriff ' s income. 

With regard to 
MCA, expressly 

longevity payments, 
provides that those 
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du~ing which the salary is set at the 
pr1or fiscal year "may not be 
calculation of longevity increases ." 

same level as the 
included in any 

Beginning on the date of his first anniversary 
of employment with the department and adjusted 
annually, a deputy sheriff or undersheriff is 
entitled to receive a longevity payment 
amounting to 1\ of the minimum base annual 
salary for each year of service with the 
department, but years of service during any 
~ in whichthe salarY was set at the same 
~reve~~e=l-as the saliry of the priOr 1!sCiT yeaf 
~ not se included-in any calculation 0 

lOngeVIty -"Increases . This payment shall De 
made in equal monthly installments. (Emphasis 
added. I 

There is no provision for making up lost longevity pay. 

Where the language of a statute is plain, unambiguous , 
direct, and certain, the statute speaks for itself and 
there is nothing to be construed. State v. Hubbard, 39 
St. Rptr . 1608, 1611, 6 49 P.2d 1331, l33T (1982). In 
such a case, my function is simply to ascertain and 
declare what is contained in the statute, not to insert 
what has been omitted or omit what has been inserted. 
S 1-2-101, MCA. Reese v. Reese , 196 Mont. 101, 104 , 637 
P.2d 1183, 1185 (1981) . 

If the salary of a deputy is set at the same level as 
the salary of the prior fiscal year, the deputy's 
longevity pay is also, in e f feet, frozen, because t .hat 
year of service may not be included in any calculation 
of longevity increases . Even when the pay freeze ends, 
the year or years that the deputy's salary was set at 
the same level as in the prior fiscal year may not be 
used to calculate the deputy's longevity pay. Pursuant 
t o section 7-4-2510, MCA, loss of an increase in 
longevi ty pay due to a pay freeze is permanent . 

THEREFORE, IT IS MY OPINION: 

1. If the salary of a deputy sheriff is set at 
the same level as for the prior fiscal year, 
that year may not be used when calculating 
longevity pay and the deputy's longevity pay 
is, in effect, frozen . 

2. If the pay freeze is lifted and the salary 
increased , the deputy's longevity pay does not 
include additional longevity pay for the time 
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period during which the salary was set at the 
same level as the prior fiscal year. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 77 

COURTS, DISTRICT Filing fee requirement for 
substitution of judge in criminal proceedings; 
CRIMINAL LAW AND PROCEDURE - Filing fee requirement for 
substitution of judge in district court proceedings; 
FEES - Filing fee requirement for substitution of judge 
in district court criminal proceedings; 
JUDGES Filing fee requirement for substitution in 
district court criminal proceedings; 
MONTANA CODE ANNOTATED - Sections 3-1-804, 25-1-201; 
MONTANA LAWS OF 1987 - Chapter 318. 

HELD: The fee for substitution of a district court 
judge in section 25-1-201 (1) (p), MCA, applies 
only in civil actions, and no such fee is 
currently imposed in criminal actions. 

29 March 1988 

Daniel L. Schwarz 
Powder ~iver County Attorney 
Powder River County Courthouse 
Broadus MT 59317 

Dear Mr. Schwarz: 

You have requested my opinion concerning the following 
question : 

Is a party in a criminal district court 
proceeding required to pay the fee specified 
in section 25-1-201(1) (p), MCA, as a condition 
to substituting a judge? 

I conclude that the fee requirement in section 
25-1-201(1) (p), MCA, applies only to civil actions, that 
it has no effect on criminal proceedings, and that no 
fee requirement for substitutions now exists in criminal 
actions. 
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