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Having held that a furlough application predicated 
exclusively on medical treatment grounds constitutes a 
statutorily-valid proposal that must be considered by 
the Board of Pardons, I emphasize that this opinion 
should not be construed as an endorsement of such a 
prop..,sal. Discretion to approve or deny a prisoner's 
furlough application is vested in the Board of Pardons 
by section 46- 23-41 2, MCA. Under that statute, the 
Board reviews each application individually and must 
study the a c tual furlough plan, the prisoner's criminal 
history, and all other pertinent case material before a 
decision is reached. See 37 op. Att'y Gen. No. 82 at 
339 (1977). 

THEREFORE, IT IS MY OPINION: 

An eligible inmate may present t o the Board of 
Pardons an application for a furlough proqram which 
is based solely on medical treatment grounds. 
Discretion to approve or deny such an application 
is vested in the Board of Pardons. 

very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 58 

CITIES AND TOWNS - Consolidation of city and county law 
enforcement services; 
CITIES AND TOWNS - No requ irement for law enforcement 
commission for consolidated law enforcement services; 
COUNTIES - No requirement for law enforcement commission 
for consolidated law enforcement services; 
INTERGOVERNMENTAL COOPERATION - No requirement for law 
enforcement commission for consolidated law enforcement 
services; 
POLICE - No requirement for law enforcement commission 
for consolidated law enforcement services; 
MONTANA CODE ANNOTATED - Title 7, chapter 32, part 41; 
sections 1-2-10 1, 7-11-301 to 7-11-310, 7-11-304, 
7-32-2101 to 7-32-2145, 7-32-4151 to 7-32- 4164, 
7-32-4151, 7- 32-4154. 

HELD: A consolidated city-county 
agency, governed by sections 
MCA, does not require a 
commission established 
7-32-4151, MCA. 
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James Yellowtail 
&ig Horn County Attorney 
Drawer L 
Hardin MT 59034 

Dear Mr. Yellowtail: 

25 January 1988 

You requested my opinion on the following questions: 

1. When police and sheriff's departments 
have consolidated by election, is a law 
enforcement or police commission required 
to be established? 

2. If a commission is required, how may such 
a commission be established when the 
consolidation proposal approved by the 
electorate contained no reference to one? 

Your letter discloses that in 1976 a cooperative study 
commission, consisting of representatives of the City of 
Hardin and Big Horn County, proposed a consolidation 
plan for the purpose of consolidating the city police 
and county sheriff's departments . The proposal was 
successfully presented to the electors and the 
consolidation became effective in 1977. In 1981, the 
city and county entered into an inter1oca1 11greement 
establishing a law enforcement commission patterned 
after a police commission provided for in sections 
7-32-4151 to 4164, MCA. Recently, discussion among 
members of the city and counly commissions has focused 
on the desire to eliminate the law enforcement 
commission . These discussions led to the present 
opinion request. 

The initial consideration is the applicability of 
section 7-32- 4151, MCA, to the Hardin-Big Horn County 
law enforcement consolidation. That section is 
contained in Title 7, chapter 32, part 41, entitled 
"Munic ipal Police Force," and requires the establishment 
of a police commission in all cities and towns that have 
organized police departments. Under that section the 
members of the commission are chosen by the city's chief 
executive and must be qualified to hold munic ipal 
office . The police commission is established for the 
purpose of hir i ng, disciplining, and firing policemen. 
SS 7-32-4154 to 4164, MeA. Clearly, section 7-32-4151, 
MCA, does not apply to city-county consolidated law 
enforcement services because they are not an organized 
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city police department and are not intended to be 
administered exclusively by the city. 

The statutes governing consolidation and transfer of 
services between a city and a county are found in 
sections 7-11-301 to 310, MCA. Those sections do not 
require the establishment of a law enforcement 
commission for consolidated or transferred law 
enforcement agencies. Section 7-ll-304 , MCA, does, 
however, require the service (or consolidation) plan to 
include inter alia the method of administration of the 
consolidated or-transferred service. 

According to the Hardin-Big Horn County consolidation 
plan, the personnel and equipment of the city police 
department were transferred to the county sheriff's 
department. The department was to continue to be run by 
the sheriff, and the law enforcement officars were to be 
designated as deputies. The budgetary responsibilities 
were to be retained by the board of county 
commissioners, and the city was to reimburse the county 
for the cost of the law enforcement services provided to 
it. ln essence, therefore, the consolidation plan 
transferred the city police department to the sheriff's 
department which was to continue operating under the 
statutes governing the county sheriff ISS 7-32-2101 to 
2145, MCA), and providing law enforcement services to 
the city in return for payment for those services. 

A county sheriff is not required to have a commission 
like the police commission in section 7-32-4151, MCA. 
Although the Legislature requires a police commission to 
hire, discipline, and fire policemen, it has placed 
those corresponding responsibilities with respect to 
deputies with the sheriff alone, and has provided, in 
sections 7-32-2104 t o 2112, MCA, guidelines for the 
sheriff to carry out those responsibilities. I cannot 
construe a requirement for a commission when the 
Legislature has failed to do so. See S 1-2-101, MCA. 

It is thus evident that there is no requirement for a 
law enforcement commission for the Hardin-Big Horn 
County consolidated law enforcement services. 

Since my answer to your first queRtion is negative, your 
second question need not be addressed. 

THEREFORE, IT IS MY OPINION: 

A consolidated city-county law enforcement agency, 
governed by sections 7-11-301 to 310, MCA, does not 
require a law enforcement commission established 
under section 7- 32•4151, MCA. 
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Very truly yours, 

MUE GREELY 
Attorney Gen~ral 

VOLUME 110. 4 2 OPINION NO. 59 

FAMILY SEPVICES, DEPARTMENT OF Procedures to be 
followed by Youth Court and Department of Family 
Services when committing seriously mentally ill and 
mental l y ill youth: 
MENTAL HEALTH - Procedures to be followed by Youth Court 
and Department of Family Services when committing 
seriously mentally ill· and mentally ill youth; 
YOUTH COURT - Procedures to be followed by Youth Court 
and Department of Family ~ervices when committing 
seriously mentally ill and mentally ill youth; 
MONTANA CODE ANNOTATED - Sections 41-5-103, 41-5-206, 
41-5-523, 41-5-527, 53-21-101 to 53-21-198, 53-21-506. 

HELD: Section 41-5-523, MCA, of the Montana Youth 
Court Act does not authorize the Youth Court 
or the Department of Family Services to commit 
mentally ill or seriously mentally ill youth 
to a mental health treatment facility without 
following the commitment procedures set out in 
sections 53-21-101 to 198, MCA. The statutes 
do not preclude commitment of youth to private 
mental health facilities . 

29 January 1988 

Gene Huntington, Director 
Department of Family Services 
P.O. Box 8005 
Helena MT 5960 4 

Dear Mr. Huntington: 

You have requested my opini on on the following 
questions: 

1. Is the Department of Family Services 
required to follow the involuntary 
commitment procedures set out in s ections 
53-21-101 to 198, MCA, when youth are 
committed to the Department under section 
4 1-5-523(1) (b), MCA? 
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