
OPINIONS OF THE ATTORNEY C.ENErJ,J. 

Company v. University ~ t .ouisville Board of !!ust ees, 
5% S. W. 2d J74 (Ky. Ct. App . T9'f'"" (un.lversity 
foundation must hold open meetings as l ong as bylaws 
rcquirr quorum of the members of a public agt~ncy) . 

My conclusion that the met~tings or: the private 
corporation i1 volved here are subject to the open 
meeting la" o£ ~lontana does not preclude a difft>rPnt 
conclusion where a corporation is involv ed in 
nongovernmcntill ilct i vi ties. Here the Trust's !unctions 
and activities nvolvc st~te-owned property and 
the r efore it:s operations are permt>att>cl "ith ::;tote 
concerns . The public ' s right to k row requires that the 
Trnst':.. meeti ngs be subject t o the open meeting law . 

THEREFORE, IT IS MY OPINION: 

ThL Daly Mansion PreservatiOJ. Trunt is ll public 
body W' thin the meaning of the open mPPting law as 
11: LS performing a public function and is rece i ving 
fun~~ generated by public property. 

Very truly yours, 

r~H'F. C.RF.CLY 
httorney General 

VOLUME NO. 4 :! OPI!l!Otl NO. 43 

HlCIIWAYS - Department of Revenue no t a zoning authori ty 
which m:ty d<'riqnate an a rea cornm~> c ial f or outdoor 
~dvcrtising purpose&; 
r.l\l'lO \I~E - r.cre age in a zoning dil'trict mu::;t bt- one 
~ontiguous 40-acre parcel; 
RF.Vf:NUE, DEPARTMENT OF No z o ning authority to 
dc;,iqnate an area commercial for outdoor advertising 
purposes ; 
MONTANA COOl:: ANNO'rA'l'EO - Title 15; !>t>ctions 15-1-101, 
15-1-201 (l) (b), 15- 1-201 (6) (a), 15-8-101, 75- 15- 101 to 
75-15-223, 75-15-103(2), 75-15-111, 76-2-101 to 
76- 2-412, 76-:>-101 (3). 

HELD: 1 . A "commercial" designation given by the 
Department of Revenu e f o r assessment purpose::; 
is not applicable Lo s ection 75- 15- 111, MCA, 
bucause t.he Department of Revenue is not a 
bond fide ~onina ~uthority which may designate 
an ar('i' cornrncr. . al for outdoor advertising 
purposes. 
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2. St:c tion 7G-:!-l01!3) , MCA, requires that the 
acrP~ge in n zoning district be one contiguous 
40-acre parcel. 

M. Shaun Donovan 
Mineral County llttorney 
Mineral County Courthouse 
Superior MT 59872 

Dear Mr. Donovan: 

7 OP.cembcr 1987 

You have asked my opinion on two questions which 1 have 
rephrated at follows: 

l. Whether the "commercial" d esignation 
given by the Department of R.:venue for 
assessment purposes is applicable t o 
section 75-15-111, Mer,, which permits 
outdoor Jdvertislnq in areas zoned 
commercial by a bona fin e state, county, 
or local zon ing authority. 

2. Whether 
requires 
district 
parcel. 

sectinn 7G-2- 101(3) , MCA, 
that tht: acreage in the zoning 

be one cont igliOus 40-acre 

The :.tatut~:: in issue J.n the firsl question is section 
75- 15-111, MCA, whic. states in pertinent part: 

(1) outdoor ~dvertising may not be ert:cted or 
maintained "hich is within 660 feet of the 
nearest ed e or the right-of-way and which is 
vi sible f r om a ny plar r on the mllin-traveled 
way of an i ntcrbtate or primary system except: 

ldl signs, displays, and devices l ocated in 
areas which are zoned industrial or commercidi 
2l ~ ~ flde state, cc-unty, £!:loca l zoning 
au•.horl ty: 

(el sign5 , displays, and devices located in 
unzoned commercial or industrial areas, which 
areas shill! llo determined from actua l land 
us es and by agreement between t he department 
o[ highways and the secretary [nf th~ United 
States Depart.ment of Trans portation) and 
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defined by rul.,s adopted by the [st ate 
highway) commission. The exception granted by 
this subsection shall not apply to signs, 
displays, and d<lvices loc .. •ted within an 
unzoned area in which the commercial o r 
1ndustrial activity used in defining the area 
has ceased for a period o f 9 months. 
[Emphasis added.[ 

While the exception defined in ~:ubsection (e) might come 
into plAy depending upon fac t s not available in this 
opinion requeRt, the central issu e raised by the fira t 
question ic. whether the Department of Revenun is a bona 
fide zoning authority. 1\lthough the phrase "bona fine 
zoninq au thorily" is not defined in the code, careful 
review of the planning and zoning stat utes , §S 76-2-101 
to 412, MCA , and Title 15, MCI\, pertaining to taxation 
suggests that Lhe Department of Revenue is not a state 
zoning author1Ly. 

The Department o!: ne\·enue is charged with the 
responsibi I it)' of supt!rvising " the administration of the 
assessment and ta~ laws of t h e s t a t e.'' 
SS 15-1- 201 !61 (a), 15- 8 - 101, MCA. The Department of 
Revenue classifies property becau~P i t is cha r ged to 
•,,rlopt rul.:s specifying which types of property within 
the several classes arc considered ' comparable p r operty' 
as described in 15-1 - 101." S 15- 1-701 (11 (b). ~!CA. 

The "conunercial " designation assigned by the Department 
o f RevenuP i!l intended to assi~ t in the implementation 
of the Department' s classification syst em . Sect ion 
1~-G-101, MCA, is most clear in limiting the 
~pplicability of the Department's labels : 

(11 All p r operty in this state is subject to 
taxat~on, except as provjded otherwise. 

(2) For the purposP of t ¥xation , the taxable 
property Tr." the stateshall be class~hed in 
accordance with this part . l Emphasi E ad<l~cl.) 

In short, the taxation statutes rlirectly sta e that the 
a~srs~mcnt claas~fications are made only for tax 
purposes. To extend the applicability of the tax 
ascc~omo.:nt scheme to zoninq restr ictions would be an 
iuoproper reading of the inte nt o~ tiiY.At ion statut es. 

ThP s tatutes on landscape mananement , which include the 
outdoor advertising lawr., also support this nclus ion. 
Section 75- 15-103(2), MCA, a definition•l stat ute, 
states: 
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"Commercial or industrial zone" means an area 
which is U!ted or resexved for bu11inf>ss, 
commerce, or trade pursuant 12 comprehensive 
local zoning ordinances or regu1ations or 
enabling state ~sl~LlOn £! sta~ 
lugislatson 1tself, inc1ucHnCJ highway &ervlce 
aro.as lawfully zo11<:d ~>r hi<]hway service zones, 
wh"r" the primary use of the land is or is 
t·e!lr.rved f or commercial and roadside services , 
other than outdqor ildvcrtising, to serve the 
trilvcling public. lt:mphasis added. ] 

Nowhere in the sections on landRcape managem..!nt, 
$f. 75-15-101 to 223, MCA, or anywhere e lse in the code, 
is mention made of any zoning ilUt.hority given to the 
Dcpnrtment of Revenue. 

Therefore, it is my opinion that the Department of 
Revenue is not a bona fide zoning authority. A 
"commercial" designation givrn by the Department is for 
assessment purposes only, and, hence, the designation 
cannot le appli~d t o section 5-15-111, MCA. 

The second issue raised is whether section 7G-2-l01(3), 
MCA, requires Lhat tile acrnR<JP in the zoning district b~ 
one contiguous parcel. The answer is found in a direct 
reilding of the language o( the statute: 

( 1) Whenever the public interest or 
convenience may require and upon petit i on of 
60'!. or the freeholders affecte<1 thereby, th" 
boilrd of county commi11sion~rs is hcrchy 
authorized and empowercrl to order and create i'. 

plann1ng and zoning district and to appoint a 
commission con&isting or rive members. 

(2) llo such planning or zoning district may 
b<: created in an area which has been zoned by 
an incorporated city pursuant to 76-2-310 and 
76-2-311. 

(3) For the purpose& of this pllrt, the word 
"distrTCt~hall mean any-area that consiStS 
o·f .!).2! Tess than 40 acres. --rE"mphasis added.] 

The statute requi r es that the area in the zoning 
di!itrict cons1st rf not less than 40 acres. The clear 
conclusion to be dra'W'i'\ from tli'ls tanguag<' is that the 
40 acres be contiguous . The suggestion that the 
district can be cobbled together from separate and 
det~rhed blocks of property directly contradicts the 
in~enr.ion of a zoning scheme, which is to provide for an 
area's organized deve lopment. The planning and zoning 
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chapter, 5!) 7G-2-101 to 41 2, MCA, nei ther contemplat es 
nor sanctions such a palpable rvasion of its statutory 
purposes. See Montana Wildlife Federation v . Safe(, J7 
St. Rptr . 189'1 , l907, C:>O P.,d ll89, 1199 (1980 "[a) 
statute will not he intarpreted t o defeat its evident 
obJect or purpose: the ob)ects sought to be achlev~d by 
th~ l egislation arc prima consideration in interprrting 
statut..-s"); f.tnte e x r el. Florence-Carlton School 
Oistrict !:!.2.:._ 15-6 v . Boar<l of County Commissioners, 180 
~lonl . 285, 291, 590 P.2d 602, 605 1197r) l"(l)egislation 
enart~rl !or tho promotion of public health , sa!aty , and 
general welfare, is entitlud t.o ' l1bera l construc t ion 
wu:h a view t.owilrds the accomplishment of its highly 
beneficent objectivec' ."). ln light of these 
parilmelers, it :a.s my opinion that a direct reading of 
SPrtion 76-2-101(3), MCA , requires that the acreage in a 
zoning dist r ict be one con tiguous 40 - acrc parcel. 

~'HI::REFORE , IT IS MY OPINION: 

1. '' "commercial" designation given by the 
Department of Revenue for asscc£mPnt purposes 
lS no t applicable to sect10n 75- 15-111, MC'A, 
becduse the DPpar t mer o f Revenue is not a 
hona fide zoning authOt1ty which ma y des ignat e 
an area commercial for outdoor advert1sing 
purposes. 

2. Section 76- 2-1 01(3), MCA, requires that the 
acr~aa~ in n zoning distric~ be one contiguous 
40-ac re parcel. 

Very t ruly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO, 4 2 OPINION tlO. 44 

CONFLTCT OF I NTERE$T - No inherent conflict when school 
board trust~c i~ employed by p riva te school ; 
PUBLIC on·rcET<S - No inherent t"Onflict of interest when 
school board trustee in ~ ~ 1 J oyed by private school; 
SCHOOf. fiOhRD~ - No inherent conflic t of 1nt e r est when 
trustee is cmployPrl by privale school; 
MON'I .\NA CODE ANNOTATED - SE-ctions 2-2-101, 2-2-1 03 to 
2-~-105, 20-9- 20 4, 4 5-7-401. 

HELD : A member of the board of t rustees of a public 
school dilltrict may serve in a position o f 
employment at a private school loca t ed within 
the public r.chool district. 
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