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the authority of the county commiss1oners: First, the 
statutes clearl)' qive the county commissioners broad 
dJ.scretion, stating "(e)ach board . . . may in its 
discretion do what~ver may be necessary for the best 
interest of the county roads and the road districts." 
s 7-1 4- 2102, MCA. Second, this d1scret1on is 
potentJ.ally l1m1ted by state-imposed regulat1ons 
concern1ng pipel1ne carriers, but the extent of the 
l1m1ta ns depends upon the applicab1l1ty of thvse 
statutes to specifl.c factual situat10ns. Th1rd , the 
board must hnd that its act1on is "necessary for the 
best interest of the county roads and the road 
distnc. ts" and does no t "unreasonably impa1r the special 
easements of abutting owners 1n the street for purposes 
of access, light and air . • Finally, the county 
commissioners must determine that the use 1s "conducive 
to the publ1c welfare and serves one o£ the purposes for 
.,.h1ch (hlghways and stre .. ts) are dedicated." 

These are the parameters within which the county 
commiss1ont<rs are bound. Whether the private pipeline 
in the 1nstant case is w1thin these parameters 1s a 
matter for the commissioners to decide. 

You also ask my opinion on the county 's liabil1ty 1f it 
were to grant pcrnnssion for the laying of p1pelines . 
Questions of liab1lity depend upon facts in a qiven 
situation. It 1s not appropriate to d1scuss l1abil1ty 
1n an Attorney General ' s Op1nion. 

THEREFORE, 11' IS MY OPINION : 

The board of county commissioners is statutorily 
charged w1th a sign1i1cant amount of d iscret1on in 
determ1ning whether to perm1t the use o f a county 
road r1ght-of-way for the laying of permanent or 
temporary pipelines. However , this discret ion is 
potentially limited by stat e requlation and furthe r 
defined by the case law and statutes d1scussed in 
this opinion . 

Very truly yours. 

MlKE GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO. 41 

ANNEXATION 
MUNICIPAL 
surrounded 

- What constitutes "wholly surrounded land"; 
GOVERNMENT What constitutes "wholly 

land •: 
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PROPERTY, REAL 
land •; 

Whul COnStitUteS "wholly surrounded 

MONTANA COOL ANNOTATED - Sectlons 7-2-4201 
7-2-4204, --2-4301 t o 7- 2-4331, 7-2-4 304, 
7-2-44 21, 7- 2-44 08 , 7 -2-4501 to 7- 2-4 511 , 
7-2- 4505, 7-2-4601 to 7-2-4 621, 7-2-4609, 
7-2-4761, 7-2-4718 . 

t o 7-2-4210 , 
7-2- 4401 t o 
7- 2-4 502 to 
7-2-4 701 to 

HELD: A p~rcel of land 1s "wholly surrounded" under 
section 7-2-4501 , NCA, whe n acce~;s may be 
<Jtil.ned on1 y by crossing chrough t.he 
mUhlCl.pallty. 

18 Nov~mber 1987 

Leo 1\. 'I' racy 
Wh•cef1sh C1ty Attorney 
6336 H1ghway 93 So~ · h 
Whl.teflsh MT 5993~ 

Dea r ~l r. Tracy: 

You have requested my opin1on concern1ng the follow1ng 
quastions : 

l . May d mun1C1pal1 t y anne ~e under so:cu.ons 
7-2-4501 to 4511 , MCA , un urea which 1s 
bordered on three s1des by the 
municipality drtd on t.hc remaining s1de by 
u lar ge nav1gable lake ? 

2. May a munl.cl.pdllty annex under sect1ons 
7-2-4 SO J t o 4S11, MCA , an art.!u wh1ch lS 

duoctly bo rdered on three s 1des b)• the 
mun1c1pull.ty, on one s1de by a r..nlroad 
r l ght.-of-way for trackage, and o n one 
s1do by a ra1lroad r1ght-of-way for 
stut 10n grounds? 

1 conclud.: that. the mur1c1pality moy annex the area 
descr1bed ~n the first quest1on but. not the ar~a 1n the 
second undu~ sect1ons 7- 2-4501 to 4511 , MCA. 

Montana prov ~d"s various methods for munic i pu 11 t.lcs to 
annex addl.tlonal t.crruory . SS 7- 2-4 201 t o 4 210, MCA 
(addiuons to munlcl.palitl.cS); SS 7- 2-4 301 to 4 331 , MCA 
l<1nn..,xa tl.on of cont.1guous lands): !>!> 7-2- 44 01 t:o 44 21, 

MCA (annex<1tion of cont1guous go\'er nment lands); 
§§ "-2-4501 to 4!:>1 1, MCA (.Jnnc~eatlon or wholly 
surrounded lands); S§ 7- 2-4601 to 4621, MCA (annr~a tion 
by votc1 pet1t10n); §S 7- 2- 4701 to 4 761 , MCA (ann~xation 

166 



Or!~:lO~S OP TH£ ATTORNf.Y GP.Nf.AAL 

under the Planned Community ncvelopment Act); see !:tate 
ex rcl. Hilands Golf Club v. City of Billlnqs, 198 ~:ont. 
OS, 417-78, 6 47 P.2d 345 (198?); !'onlnn<> Legislative 
Council, Montana's ;\nnexati on Laws 12-18 I Nov. 1900) . 
Mor•• thl\n one of these annex11non procedures may apply 
~o a given parcel of land, and the municipality 's 
governing body is aut:hori::t!d to s .... l~ct that procrdute 
"approprintP to the circumstances of thP part1cular 
annexation. • See ~!' 7-:' - 004t:l, 7-~·4304 121. 
? - 2- 4408(2), 7-2-450SI21 , 7-2-4&09, 7- 2-~'llt(2), !':CA. 
rresently, the City o. Wh1tef1sh de£irPs to utilize the 
"wholly surrounded lanrl" provision '-"ilh r espect to t wo 
parc<"·ls of land. Whether annexAtion l!o:>y be effected 
unocr th1s provision is s1gn1ficnnl trcau~e, unlike the 
C\thPr :~ppllco.~bl.:! procedures. cons~::nt by a maJority of 
rP~ident freeholders is not rcqu1red. S 7- 2-4 502, MCA; 
§!!~ Comment, Annexa non in Montana--~ Time for Change, 
3 5 Mont . L. Rev • 7l , ? 3 , 77- ~ 0 1197 4) . 

Thf' first parcel includes l a nd whict. 1s bordered by 
~:hJ.tcl.lsh Lake on one sl.de and ~:he ci~y on the rPmaininq 
o;idus. The second parcel 1 s irregularly shaped but 
u;u;ir ., lly five•!:lded . The city abut!' ~his parcel on 
thn•·· :; ide:;, while a rail rC'ild righc- o! -way abuts i 1: on 
ch~ r~m .. ~nlng cwo sides. Al~hough p .. rt: o! rhp riqht
of - way ~s used only tor trackage, tl•P rail road's large 
s~iltion grounds are directly contiguou~ to one side of 
lho• r•1rcrl. The station qround~ i'lre not surrounded by 
the C1Ly. 

Section 7-2-4501, MCA, statPs t hat " lal city may include 
as p.1rt o! ~he ci l:y any platted or unplatted tr-c- t or 
parcel of land that is wholly surrounded by the c1ty 
upon pass1ng a resolution of intent, CIJdl'g notice, and 
pass~ng a resolut~on of anncY.atlon. • Cert ain typP.s of 
prC"lperLr, including that used for transportation 
purposes such as the railroo.~~ 11qht- o!-way, are excluded 
from thH method of annexat:ion, but the property sought 
to b~ annexed h~re 1s not 11mong them. S 7-2-4503, ~CA. 
O,'hill' not nt.ntutorily defined, the term "wholl) 
surrounded " was construed in Co.~lvert v . C1ty of Great 
ralls, 154 Mont. 213, 217, 41i :! l'.~d 182, 184 (1969), to 
include land wh.ch , while not completely contiguous with 
lh~ municipality, was nonetheless £urrounded by 1t: 
"The term 'wholly surrounded • rr.cans that . . . where a 11 
lands c.n lhc s1de of the tract are ""llhln the city and 
... hPre it is impossihlP to reach thl trilct wit:hout 
crossing such territnry, the tract 1:1 'wholly 
surrcunded' . • 1'he term "wholly surroundc,c• 1n !'Pe-t ion 
7-~-4 ~01 , MCA, must cherefore ue practically interpreted 
lo 11c-hieve the legislative objcct:ivc of pe~1tt1ng 
annexAtion wh~n a particulAr parcel has become, 1n 
._.!lscnce, landlocked by a mun1.c1pallty . llndf'r this 
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analysis, the f i r s t tract io "wholly surrounded" 
b~cau~c. as to all sides bordered by land, it is 
surrounded by the mun. ipality . The applicability c- f 
s<!ction 7-~-~501, ~IC'A, is not vitiated by the l ake' o 
presence on th~ r~maining side since all land acces s to 
the parcel must be through the municipality. 

ln contrast, t he second parcel is not "wholly 
surr ounded ." 1\cccss to lht> parcel iF. pe>ssible from the 
red J roud • s st,.tion grounds , and those grounds arc not 
~urrounded by the municipality . Uecause of this access , 
i t 1 unn~ccsoary for me to address the issuP c-f whether 
the railroad right-of-way, inso far a s it is used 
N:c-lusively for trackage, is "a street or o ther 
roadway ••. or a str ip of unplatted land too narrow o r 
too small to be platt ed," whi~h may be ignored for 
purpo~es of contigu1ty under ~ ~tlon 7 - ~-4 ~04 , MCA. 

1'11LRI:FORE , IT TS MY OPINION : 

A parcel of land is "wholly surroundPd " 
s~ct1on 7- . -4 501, MCA, wh.:n access may be 
only by crn~sin~ through the municipality. 

under 
gai ned 

Very truly yours , 

MlK£ CREELY 
Attorre~ C'c-nrral 

VOLUME NO . 42 OI'JNION NO. 42 

CORPORATlC\N!' l'pplicati on of open meeting law 
privatt> .-orpnr.ltlon that has contract Wl. t h s t ate 
op.:rate ann maintain state propPrt y ; 

to 
lO 

HISTORICAL SOCIETY Duty to maintain preserve 
property whic-h ir owns; 
lilS'l'ORlCAL SOCIETY Power too contract with pnvate 
pi'"trty; 
OPf.tl m:ETINGS Appl1cation of OPl·n niCUtl.nl) l IIW 
pr lvate corporat1on that ha~ contract with state 
op.:rdtv and mnint~in sta te property; 

t.o 
to 

PPC\Prr1'Y, PUBLIC - Application of op•n ro<>eling law t o 
private corporation th.. . ha!. <'C•ntJ <tCt with state to 
np~ ratc and maintain s tatr prope r ty ; 
PRO!'I::I~T\', STATE - Application of op"n mt:eting law to 
privdtu corpora tiOn th .. L h ,\,: contrilct wi t h state t o 
0\Jt.:TiiU'! ann mi'intain stat e property; 
1-:0NTAN/\ COP!; MINO'l'IITEU Sections 2-3- 201, ~-~-~03. 
22- 2- 305 , 22-3-101, 72-lG- 4< 5 l o 72-16-450; 
MONTANA CONSTITUTION - Art icle II, section 9; 
OPINIONS OF TfiE /\'!'TORNEY GENEI<Al. - 37 Op . t.tt ' y Grn. No . 
170 (1978). 
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