
OPINIONS OF TilE ATTORNEY GENERAL 

part 3, MCA. Section 3-10-303 ( 1), MCA, 9ives justice 
courts jurisdiction of all misdemeanors punishable by a 
fine not exceedin9 SSOO and/or imprisonment not 
e~ceedin9 six months, and section 3-10-301(2), MCA, 
91ves JUstice courts concurrent jurisdict ion with the 
distrlct courts of misdemeanors punishable by sentences 
exceed1n9 $500 and/or s1x months. Thus, by operation of 
section 3- 11-102(11, MCA, city courts and justice courts 
have concurrent jurisdiction of all misdemeanors, 
1nclud1n9 third offense DUis. 

Prior to the 1987 le9islative amendments, the city court 
had jurisdiction of a third offense our only if that 
offense was adopted as a city o rdinance and prosecuted 
as such by the city attorney. s 61 - 8-401 (6), MCA; 42 
Op. Att'y G~n. No. 12 (1987). The 1987 amendment t o 
section 3- 11-102(1) , MCA, enables the city to prosecute 
thi~d offense DUis in city court as violations of state 
law as well. 

THEREFORE, IT IS ~IV OPINION: 

Section 3 -11-102(11 , MCA, as amended by 1987 
Mont. :1a Laws, chapter 543, enables third offense 
DUis to be prosecuted in city court as a v1olation 
of state law . If the offense has been adopted as a 
city ordinance, lt may be prosecuted 1n city court 
as a v1olation of the city ord1nance. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO. 35 

NOTE This Opinion Partially Overrules 37 Op . Att' y 
Gen. No . 59 (19 77 ). 
CONTRACTS Appl ~ab1l1ty of r~~1dent b1ddcr's 
preference to federally funded contrdcts; 
UNITED STATES federal procurement reguldtions 
prohibitin9 restrictions on competit1ve b1ddin9; 
MONTANA CODE ANNOTATED Sect1ons 1-4-101, 18-1-102, 
18-1-102(2) (b); 
UNITED STATES CODE - 42 U.S .C. SS 5301 to 5320 ; 
OPINIONS Of THE ATTORNEY GENERAL - 37 Op . Att'y Gen . 
NO. 59 (1977). 

HELD: 1. Th~ federal circular A-102 (19811, 1ncor
porated 1nto the re9ulat1ons of the United 
States Department of Hou~ing and Urban 
Development, and s"ct1.on 18-1 -102 (21 (b), MCA, 

139 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

pro htbtt restr1ct1on of the competitive 
b1dding process by resident bidder ' s prefer
ence , for state and local contracts funded in 
part by grants-in-atcl from that agency. 

2 . 37 Op . Att'y Gen. No . 59 (19771 is o verruled 
1nsofar as it conflicts with the holding of 
this opinion . 

Richard M. Weddle 
Local Government and 

Ass1stancc Division 
Department of Commerce 
~ogswell Bu1lding, Room C-211 
Helena MT 59620 

Dear Mr . Weddle: 

9 No vember 1987 

You have requested my opinion o n the following question : 

Whether Montana's resident contractor b i dder's 
preference must be applied to public works 
projects partially funded by the Depa rtment o f 
Housing and Urban Development under the 
federal Housing and Community Development Act 
of 19 74 . 

Your request lS made 1n view of 37 Op . Att'y Gen . No. 59 
at 230 (19771, wh1ch you have asked me to cla r ify . 

In analyzing your request it 1 ~ necessary to review the 
recent developments in the pertinent federal procurement 
requirements . 

In 1974 Congress enacte d the Housing and Community 
Development Act, Pub. L. No . 93-383 (codified at 
4 2 U.S.C. SS 5301 to 53201. The Ac t was admin1stered by 
the Department o f Hous1ng and Ur ban Development (HUDI 
wh1ch, until 1981, du.-ectly administered the Community 
Develo pment Block Grant (CDBG) "Small Ctties" Program 
estabhshed by the Act . In 1981 Congress amended the 
Hous1ng and Community Development Act so as to author1ze 
the states, at t hetr option, t o administer the Small 
Ci t1es portlOn o f the Act . HUD then promulgated a 
regulation permitting the partic 1pating states "a great 
deg ree of flexibility t o design their method of 
distributing funds and to establish ttoe policies and 
procedures for their pro grams . · 46 Fed. Reg. 57256 
( 1981) (not codified! . 
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Th.ts regulat.ton provides .tn pare: "IS I tates elect1n9 to 
follow the prtnciples and procedures established 
~nder ... (Ctrcularl A-102 w1ll be considered in 
compliance with thta r accountaoi li ty obl iga t.tons under 
the Act . " 46 Fed. Re9. S72S6 (1981) . Circular A-102 
was pubhsh'"d ( .tn revist!d form) in 1981 by the federal 
Office of Management and Budget. It contains uniform 
adml.nistrat.tve requ1rements for a9encies participating 
.tn grants-in-aid pro9rams with state and local 
governments. In .tts statement of purpose, it requires 
all federal agenc1es adm1nistering grants-in-aid to 
state, local, and federally recognized Indian tribal 
governments to comply with these requirements . The 
ci r cular also expressly applies to the Community 
Development Block Grant Program . The State of Montana , 
Department of Commerce, adopted the provisions of 
C1rcular A-102 (19811 1n order to be in full compl1ance 
with the Act. 

Wlthln C1rcular A- 10~ 1s a chapter on procurement 
standards, ent.ttled "Attachment 0. • Sect1on 2(b) of 
Attachment 0 prov1des: "Grant •es [states) shal l use 
thel.r own procurement procedures wh.tch reflect 
appl1cablc State and local laws and regulations, 
provided that procurements for Feder al Ass.tstance 
Programs conform to the standards set forth in this 
Attachment and applicable Federa l law. • (Emphasis 
added. 1 Secti on 10 of Attachment 0 provides in part: 

All procurement transactions, r egardless of 
whether by sealed bids or by negotiation and 
without regard to dollar value, shall be 
conducted in a manner that provides maximum 
open and free competition consistent with this 
Attachment. Procure ment p r ocedu res shall not 
restrict or eliminate competition. Examples 
of what is cons1dered to be restrictive of 
compet~t1on include, but are not limited to : 
Ill placing unreasonable requiroernents on firms 
1n order for them to qualify to do bus1ness; 
(2) noncompet~tive practices between f1rms; 
(3) organizational confl.tcts of .tnterest: and 
( 4) unnecessary e xperience and bonding 
requirements. [Emphasis added . I 

Section 11 of Attachment 0 provides in part : 

b. In competitive sealed bids (formal 
advertising) , sealed bids are publicly 
solicited and a firm- fixed-pr ice contract 
(lump sum or un1 t price) is awarded to the 
responsible bidder whose bid, con forming with 
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all the moter1al terms and cond1t1ons of the 
tnv1tat1on for b1ds, 1s lowes t ~ pr1ce . 

(21 If fermat adven1s1ng 
p1:ocurement under a grant 
requtrements shall apply: 

1S used for a 
the follo.,nng 

ldl A !1rm-tix-prl.ce (sic) contr act award 
sh .. ll be madt> by writ t en notice to that 
respons1bie b1dder whose ~· conforming to 
the J.nvttatton for bids, 1s lowest . (Emphasts 
added. l 

The requtrements of competlttve b1dd1ng contatned in 
Circular A-102 119811 make no allowance for bidder 
preferences; 1n fact, the language forbids any 
restrlc~ on of the compettttve b1dd1ng process . 
Cor.tr cts may be awarded only to the lowest responstble 
btdder. In l.J.tcrprettng a statut e o· regulation, 1 am 
requ1red to construe the plain and clear mean1ng of the 
language, and l may not tnser t ma t ter tha t 1s not 
conta1ned there1n . S 1- 4- 101, MCA: Sutherland Statutory 
Consuucuon S 31.06 (4th ed . ) . 

So.· .. .,r .. : !ederal agenc1es whJ.ch are presently 
cosponsoong proJects under Montana • s CDBG progr m to 
develop and n:novat« donestac water supply and sewage 
disposal systems, havu reJected the applicatlOn of 
restdent b dder's preferenc~s . The United States 
~nvironmental Protec tion Agency, under its own rules as 
"'ell as Cucular A-102, is e xpressly prohl bited from 
upplying state and local bidder' s prefer ences 1n its 
compet1t1.ve bl.ddtng procedures for proJects funded 1n 
whole o r 1n part by that ag!!ncy . 40 C . F.P. 
SS JJ . ZJO!bl !41, 35 . SJ6-21cl 119871 . The ''nited States 
Department of Agr1culture, Farmers Home Aomln1st r at1on, 
tnterprets l. t s own regulations relatJ.ng t o procurement 
!the language of wh1ch 1s nearly 1dent1c:l l co that of 
C1rcula.r A-102 , f<t:t:achment 01 to prohiblt a resident 
bidder's preference as being restr1ct 1ve to the required 
"open and free competn1on . " ~ C . F . R. SS 194 2 . 18(J ) 12), 
194~.18!KI 121 !1987). Stmila r ly, the federal Economic 
Development Administration, which also parucipates in 
CDBG proJects, has adv1sed your department tha t Circula r 
A- 102, Attachment 0 , prohibJ.ts the application of a 
res1dent b1dder ' s preference to any proJect f unded in 
part by that: agency. 
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Because of the plain mean~ng of the language i n Circular 
A- 102 , interpretations given the language b y var iou s 
federal agencies, and similar r egulations adopted by 
those agencies, I concl tde that Circular A-102, adopted 
by HUD, expressly prohib~ts any restriction on 
compet1tive bidding, and t herefore proh i bits t he 
applicat ion of a resident bidder's preference to 
competitive bidding for state and local contracts f und ed 
by that agency ' s grant-in-a id p r ograms . 

This conclus1on does 
Sect1on 18-1-102 , MCA, 
b~dder • s preference for 
provides ~n part: 

not conflict w1th s t a te law. 
establishes Montana ' s resident 
publ~c contracts, but lt also 

121 The (res~dent b~dder'sl preferences in 
this sectton apply: 

(aJ whether t~e law requires advertisement 
for bids or does not requi r e advcrtisem~nt for 
bids; and 

(bl ~ contracts 1~volv1ng funds 
from the federal government un l ess 
prohibited ~ the laws of the Un1ted 
regulut 1ons adopted pursuant 
(Emphas1s added . ) 

obt a1.ned 
e xpressly 
States or 

theretO. 

1 have concluded that the federal Circular A-102 
prohib1.ts federal a ~ncies from part1c1pattng 1n 
contracts obta~ncd tnrough bidding procedures t hat 
1nvolve resident b1dder's preferences. Therefore, under 
section 18- 1- 102121 (b), MCA , the Montana resident 
b1dder's pre!erence may no t apply to contracts 1.nvolv~ng 
funds obtained from HUD's grant- 1n- a1.d programs . 

ln 19 ~7 , 1 issued an op1n1on in wh1.ch I concluded t ha& 
&he Rosebud Coun~y Water and Sewer D~strlc~ was r equ1 r Pd 
to apply the resident bidder's preference ~o a contract 
wh1ch w.:ts to be funded 1n par& by a grant from HUD . 
37 Op. Att'y Gen. No . S9 at 230 (19771. However, tha& 
op1.n1.on was issued p r ior to 1981 . As l have concluded 
in this optnion, the federal requ1rements presently 
prohib~t restric tion of competi~ion in the b i dd i ng 
process by res~dent b1.dder ' s prefer ence. Therefore, 
37 Op. Att 'y Gen. No . 59 is overruled insofar as ~t 
conflicts with the holding of this opinton. 

THEREFORE, IT IS MY OPINION: 

1. The federal c1.rcular A- 102 1198 11, 
porated 1nto the regulattons of the 
States Department of l!ous1.ng and 
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Development, and sect1.on 18-1-102 (2) (b), HCA, 
prohibit restr1.ct1on of the competitive 
bidding process by resident bidder's prefer 
ence, for state and local contracts funded in 
part by grants-in-aid fro~ that agency. 

2. 37 Op. Att'y Gen. No . 59 (1977) is overruled 
insofa< as it confl1cts with tho holding of 
this opinion. 

Very truly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO. q2 OPINION NO. 36 

CONDEMNATION PROCEEDINGS Status of fede r al 
condemnation proceedings ~s part of "the law of em1nent 
doma1.n" under section 76-3-201(11, ~CA; 
LAND USE - Nat1onal forest land exchange as exempt from 
Subd1.vis1on and Platting Act requirements; 
PROPERTY, REAL- National forest land e xchange as e xempt 
from Subdiv1sion and Platting Act requirements; 
SUBDIVISION AND PLATTING ACT - National forest land 
exchange as exempt from requirements of; 
SUBDIVISION AND PLATTING ACT Status of federal 
conde.mnation proceedings as part of "the law of eminr>nt 
domain"; 
UN . TED STATES - National forest land r~change as exempt 
from Subdivision and Platting Act requirements; 
UNITED STATES Status of federal condemnation 
proceedings as part of "the law of eminent domai n" under 
section 76-3-201 (1), HCA; 
MONTANA :ODE ANNOTATED - Title 70, chapter 30 ; sections 
76-3-101 to 76-3-614, 76-3-103 (3), 76-3-103 !l5). 
76 - 3-105, 76-3-201 (1). 76-3-301, 76-3 - 302, 76-3-504(1). 
76-3-601 (1), 76-3-604 (2), 76-3-610 (1), 76-J-612 (II; 
OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att' y Gen. 
No.3 11985); 
UNITED STATES CODE - 16 U.S . C. S 485, 40 U.S.C. S 257, 
43 u.s.c. s 1716, 43 u.s.c . s 1718; 
UNITED STATES STATUTES AT LARGE - 45 Stat. 1145. 

HELD : 1. The term "the law of eminent domain" in 
section 76-3-201(1), HCA, includes federal 
condemnat ion proceedings, and the exemption 
from covt!rage under the Montana Subdivision 
and Platting Act applies to a conveyance of 
land f rom private owner to the Un1ted States 
Department o f Agriculture pursuant to 16 
u.s.c. s 485. 
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