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by 

MONTANA CODE ANNOTATED Sections 53-24-1 01 , 
53-24-1 03 Pl , 53-2 4-302 to 53-24- 304. 

HELD: 1. An approved publ1c tredtment fac1l1ty must 
have a ltcensed physician examine a person who 
nppears to be 1 ncapac ita ted b) alcohol when 
that person hils been taken into protective 
custody and l.S brought to the approved publl.c 
treatment fac1lity by the pollee. 

2 . An o1pproved publtc t reatment facllity is not 
requ1n~d to treat a per son who is determined 
to be incapilci ta ted pursuant t o sect ion 
53-24- 303( 4), MCA, but may admit and treat the 
person for up to 48 hours. 

Russell R. Andrews 
Teton County Attor ney 
Teton County Courthouse 
Choteau MT 59 422 

Dear Mr. Andrews: 

21 September 1987 

You requested an op 1n1on concern1nq whether an approved 
publ1c treatment fac1l1.ty must accept for examination a 
person incapaci tated by alcohol when the person 1s 
brouoht to the fac1l1ty tnvoluntarlly while 1n the 
pro• tive custody o! police pursuant to section 
53 - 24-303(2) , MCA. You also ask whether, 1f nn approved 
treatment facility 1s required to examine such a person , 
it 1s also rt:qulred to treat the incapacitated person 
under the terms of section 53-24-30314), MCA. 
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T1tl~ 53, chdptcr 24, MCA , sets forth Mont ana ' s statutes 
on <llcoho1tsm and drug dcpendence. Part 3 of t ha t 
chapter SpdClflC<llly prOVides for the Lr eatment Of 
alcoholtcs ~nd 1ntox1cated persons . The Legtslat ure has 
establtsht!d a pol1cy o f recognning alcoholum and 
chemical dependency dS " problem affecting the State o f 
Montana and as a problem whtch is subJect t o and worthy 
of t.re .. tment. S Sl - 24-101, MCA. Public intox icauon 
mdy not bt> cons1dered d crtmtnal o ffense , nor may it 
constttute an ch:ment of an o ffense givtng r 1se to a 
cnminal o r Clvll pt!nalty o r sanctton. SS 53- 24- 106 , 
53 - 2 4-10 7 , ~ICA. funds generated by l1quor and beer 
taxes may be dtst r tbuted to state- approved pr t vate 
nonproftt o r publtc programs ..ss set forth in sectton 
53-24- 108, MCA . 

The Department of lnstltuttons udmtnisters the 
provtsto ns of Tttle S3, chapter 24 , MCA. As pa r t of 1ts 
ddmtnistrattve duttes , t he depdrtment est abltshes 
standards ro r ap~rovcd treatment factl1ttos whtch must 
be mt.!t tor d tteatment !ac t ltty t o be approved as a 
pub1tc o r ;.>riVdtl.! trc<ltmunt laclli.ty . The Depa rtment 
must p.:no dica lly tnspcct approved pub l t.c and prt•iate 
treatment fdctlit1cs <~nd may, .:~fter h.:!artng, suspend , 
r .. vo kt!, ltmtt, o r restrtct an approval or refuse to 
gritnt an approvo:~l wh.:!re the standards are not met. 
S 'D- 24- 208 , MCA. Sc.: o1lso SS 20 . 3 . 101 , et seq ., ARM. 

The questions y o u pose artse out o f a Situation where on 
numero us occas tons an <~pprov.:!d public treatment facility 
has refused U> e xamtne and treat tncapacitated persons . 
The tactltty has e xplatn.:!d its r e fusal by s t ating that 
lt t S agdinst the fac:tl:tty ' s pol1cy t o treat a perso n on 
an involuntary basts Wit.hout a court o rder o( 
comm1 tm<·at . ln each t nstance , however , your request has 
been fer trea t ment and services purs uant t o sectton 
53-24- 303 , MCA, r a ther than a request for comnutment 
pursuant t o sectton 53-24- 302 o r sect1on 53- 24-304, MCA. 

Title 53 , c hapter 24 , ~tCA , defines four ca t egooes of 
servtc.:s and treatment for alcoho ltc and lntoxtcated 
persons : (1) vo luntary treatment , S ,3- 24- 301, MCA; 
121 tnvoluntary commitment, S 53- 24- 302 , MCA; 131 t r eat­
ment and services f o r tntox icated perso ns and persons 
1ncapacitated by alcohol , S Sl-24-303 , MCA; and 
( 4 ) .. mergency commitment o f intoxtcated per sons and 
persons incapacit<~tcd by alcohol , S 53-2 4-304 , MCA. 
Categories Ill , 121 , o1nd 141 a r e no t at issue here . 
Your question does not involve lr.:!u t men t where persons 
volunt artly apply directly to appr oved f acilities fo r 
treatment , or invo luntary commitments where , following a 
hearing , persons a r e comm1ttcd to the custody of t he 
depa r tment by the dis t rict court. Sect .Lon 53- 24-304 , 
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~ICA , provides .tn emerqency commi tment procedure for 
incapacitated persons, but it does not apply here 
because your qu stions involve requests for treatment 
and services , not commitment . 

Section 53- 24-303, MCA, specifically provides for 
treatment and services fo r intoxicated persons and 
persons incapacitated by alcohol who are no t a danger to 
others. It states: 

Treatment and serv1ces for intoxicated persons 
and personSlncapacitatedBY alcohol. (l) An 
intoxicated person may come vo luntarily to an 
approved public t reatment facility for 
e mergency treatment. A person who appears to 
be intoxicated in a public p lace and t o be in 
need of h lp, if he consents to the proffered 
help, may be assisted to his home, an approved 
public treatment facility, an approved private 
trea tment facil~ ty, o r o ther health facility 
by the police . 

(2) A person who appears !;2 be incapacitated 
BY a lcohol shall be taken into protective 
custody by the police and forthwith brought !;2 
~ approved public treatment facility for 
emergency treatment. If no approved public 
treatment facllity is readily available, he 
shall be taken to an emergency medical service 
customarily used for incapacitated persons. 
The police , 10 detaining the person and in 
taklng him t o an approved public treatment 
faci l ity, are takinq him into protective 
custody and shall make every reasonable effort 
to protect h1s health and safety . In takinq 
the perso n into protective custody, the 
detaininq officer may take reasonable steps to 
protect himself. No entry or other record may 
be made to indicate that the person taken into 
custody under this section has been 1 rrested 
or charged with a crime . 

(3) A person who comes voluntarily r is 
bro ught to an approved public treatment 
facility shalT" be examined BY !!. licensed 
physician !! ~ ~ possible. ~may then be 
admitted !!..!!. ~ patlent or referred to another 
health facility. The refernng approved 
public treatment facfiTty shall arrange fur 
his transportation. ---

( 4) A person who BY medical examination is 
found- to be incapacitated _!:!y alcohol !!_! the 
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time of his admission or to have become 
lnCipaCitated !.!; any time after his admlSSl.On 
may !!2! be detained !! the facility ~ he is 
!!£ longer incapacitated !?.¥. alcohol 2!.• if he 
remains incapacitated !?.¥. alcohol, for ~ 
than !.!!. hours after admission ~ .!!_ patient 
unless he is c o mmitted .Jnder 53- 24- 304 . A 
person may consent t o remain in the facility 
as long as the physician in charge bell.eves 
appropriate. 

(5 ) A person who is not admitted t o an 
approved public treatment~cillty and is !!2! 
referred ~ another health fac i lity may be 
taken to hl.s home. If he has no home , the 
approved piihiic- treatment ----racTiity shaiT 
assist him in obtaining shelter. 

(6) If a p«tient is admitted to an approved 
public treatment facility, his family or next 
of kin may be notified if the patient consents 
t o such notification . [Emphasis added.) 

Section 53-24 -1 03, MCA, defines inc apacitated persons : 

(7) "Incapacitated by alcohol" means that a 
person, as a result of the use of alcohol, is 
unconscious or has his judgment otherwise so 
impaired that he is incapable of real i zing and 
making a rationa l decision with respect t o his 
need for treatment. 

Section 53- 24- 303 , MCA, requires that a police officer 
take a person who appears to be incapacitated by alcohol 
into protective custody and to an approved public 
trea t ment f acility for emergency trea t ment. The statute 
also places a clear duty on t he approved public 
treat ment facility to have a licensed physic ian examine 
the parson as soon as possible . The statute uses 
mandatory language which requires the officer to take 
the person to the facility for t reatment and requires 
that the fa~1 lity have him examined as soon as possible . 
The police of fleer's a •l thority to make any decision 
regarding the person ' s care and treatme nt appears to end 
at that point. The approved public t reatment facili ty 
may then determ1ne how the person should be cared for . 

The language of the remainder of the stat ute is 
permissive and allows the facHity to e xercise any one 
of several o ptions. The facility may admit the person 
for treatment, or it may arrange to transfer him to 
another health fac1lity. If the person is 
incapacitated, he may be admitted for up t o 48 hours, 
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afeer which eime he must be released if not committl!d 
pursuant to section 53- 24- 304, MCA. The person may be 
~:a ken t o his home. 1 f the person has no home , the 
facility must assist him in o btaining shelter . This 
opinion does not adc' ress any questions reg .. rding 
liability which may arise if an approved p ublic 
treatment facility declines to l:reat an incapacit.atcd 
person and sends him away. Tha t may, however, b e a 
matter for the approved public treatment facility to 
consider in making a decision on how the person should 
be cared for or treaeed. 

THEREFORE, IT IS MY OPINION : 

1. An a pproved public treatment faci lity must 
hava a licensed physician e xamine a person who 
appears to be incapacitated by alcohol when 
that person has been taken into protective 
custody and is brought tu the approved public 
treatment £ac1lity by the police. 

2. An approved public treatment facJ.lity is not 
required to treat a person who is determined 
to be incapacitated pursuant to section 
53- 24-303(4 ), MCA, but may admit and treat t he 
person fo r up to 48 hours . 

very truly yours, 

MIKE GREELY 
Attorney Gercral 

VOLUME NO. 42 OPINION NO. 29 

COMMUNITY COLLEGES - Au hority to issue revenue bonds to 
f inance construction of; 
COUNTIES - Authon ty to issue revenue bonds to finance 
community college construction; 
SCHOOL DISTRICTS - Authority to issue revenue bonds to 
finance community college construction; 
MONTANA CODE ANNOTATED- Sections 20-6-621 1 20- 9-401(2) 1 
20-9-406 1 20-9-4 21, 20- 9-451 to 20- 9-4 56 , 20-15-101, 
20-15-103, 20-15-3011 20-15-309, 20-15-311, 20- 15-4031 
20-1:1-4041 90-5-101 (4) 1 90-5- 101 (51 1 90-5-101 (8) 1 

90-5-102 (1). 

HELD: Flathead Valley Community College District may 
borrow funds from Flathead County to finance 
proposed school construction, subject to 
applicable scho ol law. 
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