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not apply to " town. and that a town 1.s there f o re not 
required to grant pa1d leaves of absence for m1litary 
tra1n1ng. 

Accordtng to federal law, a publ1.c or private employer 
must grant a leave of dbs~nce Lor the period required to 
perform act1.ve duty for trn1ning or inact1ve duty 
tra1n1.ng in the armed forces of the United Stat es, 
includ1.ng the Nat1.onal Guard. 38 U.S.C . SS 20241d), 
(f). The federal law further prov'des: "Upon such 
employee's release from a per1od of suth active duty for 
tra1ning or inact1.ve duty training, or upon such 
employee's dtscharge from hosp1.talization incident to 
that train1.ng, such employee shall be permitted to 
return to such employee· ~ position with such seniority, 
status, pay, and vacatton as such employee would have 
had if such employee had not been absent for such 
purposes." 38 u.s .c. S 2024(d). Whtle the section is 
ambiguous Wlth respect to whether the leave o f absence 
must be g1ven on a pa1.d o r unpaid basis, 1t has been 
determtned that the Veteran's Reemployment Rights Act 
does not requ1re an employer to pay a reserv1.st for the 
t1.me he 1s away on reserve train1.ng duty but only 
requ1res that a reasonable request for an unpaid leave 
of absence upon proper nottce be granted. Hi 11 iard v. 
New Jersey Army Nattonal Guard, 527 f. Supp . 40~ (D.N . J . 
1981) 0 

TliEREfORE, IT IS MY OPINION : 

An employ~~ of a town is no• entitled t o a 
abs~nce w1.th pay while attending 
encampments , •ra1n1ng cruises , or similar 
programs of the organi zed m1litia or 
mil1tary (orces of the Un1ted States . 

Very truly yours. 

MIKE GR.:;ELY 
Attorney General 
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LIENS - Dehn1tion of "owner" of real property be1ng 
purchased under a con•ract for deed; 
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HELD : 1 . 

2 . 

OPtNlONS Or THE ATTORNEY CENERAL 

One 
for 
for 

who is purchasing land under a contract 
deed is not the •owner" of the property 
purposes of section 15-16-402(1) , MCA . 

Th\1 procedure 
assessments ~s 

MCA. 

!or rev~sing erroneous tax 
set torth Ln sect1on 15-8-601, 

18 September 1987 

Thomas R. Scoct 
Beaverh~ad County Attorn~y 
Beaverhead County Courthouse 
Dillon MT 59725 

Dear Mr. Scott: 

You have 
concerning 
created by 

asked my opinion on several quescions 
the existence of a lien upon real property 
tho nonpayment of property taxes . 

The specific facts of your request involve real property 
purchased by B from S in 1975 under a contract for deed. 
The deed to the property was apparently placed 1n escrow 
until the condit1ons of the contract were met, i .c., 
full payment was made. B defaulted on the required 
payments and the contract was never fully executed. ~ 
S 18- 2-1 04, MCA. A qultc1aim deed from B to S was 
recorded in 1987. 

Your 1nquiry involves a l1en which attached to the land 
1.n quest1.on when B failed to pay taxes on real and 
personal property 1n 1985-86 . s disputes that portion 
of the lien which represents B's unpaid personal 
property taxes. 

Section 15-16-4 02(1 ), MCA, 
dccount of personal property 
of the owner . 

makes taxes assessed on 
a lien upon the real estate 

Tax on personalty lien ~ realty--separate 
assessment. Ill Every tax due upon personal 
property is a prior lien upon any or all of 
such property, wh1ch lien shall have 
precedence over any other l1en, claim , or 
demand u~on such property, and except as 
hereinafter prov1.ded, every tax upon personal 
property is also ~ lien upon the real property 
of the owner thereof from and after 12 
midnight of January 1 in each year. [Emphasis 
added. I 
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Your f1rst quesc1on deals w1th whether B was the "owner" 
of the land purchased under contract for deed, to the 
extent that a l1en could attach for nonpa·J:;tent of taxes 
on h1s personal property. 

Montana's statutes d1stinqu ish between a purchaser under 
contract for deed and the record owner of the property 
b~1ng purchased. A "purchaser under contract for deed" 
lS d~f1ncd as one who "has entered 1nto a contract with 
the record owner of real property 1n which it was aqreed 
that the record owner will deliver the deed to the 
property to the purchaser when certain conditions have 
been met, such as complet1on of payments by the 
!)Urchaser; and has recorded the contract. • 
S 70-20-115(1) , MCA. When legal not1ce is required by 
statut e to be given to the "o wner• o f real property, 
notlc~ must also be given to a p~rchaser of that 
propony under a contract for deed. S 70 -20-1 15 121, 
MCA . See also SS 7-13- 230 4 t 2l tcl lnouce of intention 
to levyta'XT: 15-7-102 lnotlce of clasSlflcatlon and 
appra1sal); 15-7-208 (reclass1f1cat1on notlce); 
15-18-20~ (nouce of applicat1on for tax deed); 
15-23-10212) Ia) lnotlce of assessed value), MCA. 

The relevant case law suggests that 1n Montana a 
purchaser under a contrac t. for deed, whllc the contract 
is executory, does acquue a nght of property in the 
land, but that r1ght lac k s legal t1tle and 1s equ1table 
onl y . ~ First Sti,ite Bank of Thompson F,;tlls v. United 
St.ates, 92 F. 2d 132, 134 (9th ClC. 193 71 (purchaser of 
realty under "' concract for deed 1s the o~omer fo r 
purpose of li ab1l1ty for costs of extingu1sh1ng fo r est 
!1re on the property); Pollard v. City of Bozeman, 44 
St . R!- _r. 1436, P. 2d (1987) (pending final 
payment under a cOiitract forsale , title remains Wlth 
seller for purpose of assessrent o f taxes); and Calvin 
v. Custer County, 111 Mont. 162, 167 , 10 7 P.2d 134, 136 
(1940) (purchaser of realty under a contract for deed is 
owner for purposes of determining cxempt1on from taxes). 
See also Gla2!:!: Campground v . Wild Rivers, .!.!:!.£..:., 182 
Mont. 389, 405, 597 P. 2d 689. 698 (19781; State v. 
Klstner, 1J2 Mont. 437, 4 41, 318 P.2d 223, 225 119571, 
dOd Kern v. Robertson , 92 Mont. 283 , 288, 12 P.2d 565, 
567 (19321 . Once a purchaser under a contract for deed 
defaults and surrenders the property t o the vendor, 
there lS no property o r r1ght to property to wh1ch a tax 
lien against the purchaser may attach, in the absence of 
a showing of any un)ust enr1chment t o the vendor. 
Gr eenup v. United States, 239 F. Supp. 330, 333 
(D. Mont. 1965) (tax lien may attach to a purchaser's 
cause of action for unJust enrlchmentl . See also M ' R 
Construction Co. v. Shea, 180 Mont . 77 ,SO,--s89-P:2CI 
138, 140 ( 197~ (a mere executory contract of purchase 
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between others does not furnish a suffic~ent bas~s upon 
which to pred~cate a mechanic's lien agains t the owner 
of the land) . 

In 23 Op . Att'y Gen. No . 114 (19501, Attorney General 
Olsen concluded that the purchaser of real property 
under an executory contract of sale is the "o wne r " of 
the property. However, the filets there dealt with a 
purchaser's right to vote in local e l ections , and the 
opinl.on should not be broadly appl1ed to other factual 
situations. 9 Op. Att'y Gen. at 44 0 (1920-221, which 
actually dealt with tax liens, concluded that personal 
property taxes assessed t o the purchaser of land under a 
contract for deed would not constitute a lien upon the 
land, since title remains in the seller until the 
contract is finally executed . 

There 1s no clear statutory authority for treating the 
purchaser of real property under a contract for deed as 
the "owner" of the property for purposes of attaching a 
tax llen . Indeed , as I have noted, the tax notice 
statutes suggest that an "owner" and a "pu rchaser under 
contract for deed" are different persons . Although some 
court decis1ons have held that a purchaser under a 
contract for deed is deemed to be the beneficial or 
equitable o wner of such property and may be treated as 
the "owner • for some purposes, I have found no 
decisional authority that concludes such a purchaser is 
to be treated as the "owner" under section 15-16-402(1) , 
MCA. Thus, 1 conclude that the holding in 9 Op . lltt 'y 
Gen. at 440 (1920-221 remainb valid. 

Because I conclude that the tax lien did not properly 
attach to the land in question during the life of the 
contract for deed , your second question does not need to 
be add r essed. 

Your last quest1on is : t f t he taxes UP"" 8 • s personal 
property are not properly a l1en on the re.>l property 
purchased unde r the contract for deed, what is the 
proper procedure for reassessing those taxes? The 
procedure for revis1ng e rroneous tax assessments 1s set 
fo~:th in sect>.on 15-8-601, MCll . That proc edure should 
be followed in the situation you have described. 

THEREfORE, IT 15 NY OPINION : 

1. One 
to~: 
for 

who is pu r chasing land under a contract 
deed is not the "owner" of the p r operty 
purposes o! section 15-16-402(1), MCA. 
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') .. The procedur~ 
assessments 1s 
MCA. 

for revising erroneous tax 
set forth tn seetton 15-8-601 , 

Very trul; yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 4 2 

ALCOHOLIC 
intoxicated 
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persons 

Tr~atment 
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OPINION NO. 28 

and services 
J.ncapacJ.tated 

for 
by 

MONTANA CODE ANNOTATED Sections 53-24-1 01 , 
53-24-1 03 Pl , 53-2 4-302 to 53-24- 304. 

HELD: 1. An approved publ1c tredtment fac1l1ty must 
have a ltcensed physician examine a person who 
nppears to be 1 ncapac ita ted b) alcohol when 
that person hils been taken into protective 
custody and l.S brought to the approved publl.c 
treatment fac1lity by the pollee. 

2 . An o1pproved publtc t reatment facllity is not 
requ1n~d to treat a per son who is determined 
to be incapilci ta ted pursuant t o sect ion 
53-24- 303( 4), MCA, but may admit and treat the 
person for up to 48 hours. 

Russell R. Andrews 
Teton County Attor ney 
Teton County Courthouse 
Choteau MT 59 422 

Dear Mr. Andrews: 

21 September 1987 

You requested an op 1n1on concern1nq whether an approved 
publ1c treatment fac1l1.ty must accept for examination a 
person incapaci tated by alcohol when the person 1s 
brouoht to the fac1l1ty tnvoluntarlly while 1n the 
pro• tive custody o! police pursuant to section 
53 - 24-303(2) , MCA. You also ask whether, 1f nn approved 
treatment facility 1s required to examine such a person , 
it 1s also rt:qulred to treat the incapacitated person 
under the terms of section 53-24-30314), MCA. 
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