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MCA, pdrt1cularly when the previous language of sect1on 
lb -H 09 , R.C.M. 194 7 , 1s considered. Since the number 
o f deputy assessors i s no t otherwise established by 
statute, there 1s no legal duty for the board o f county 
commiss1oners to fund the pos 1 tion of deputy assessor. 
Consequently, the numbe r of deputies resides with the 
county commissioners . See Spotorno , supra, at 722. 

TIIEREF'ORE, IT IS MY OPINION: 

1. As between the state and county governments, 
the authonty to establish a deputy position 
and the commensurate authority to eliminate a 
deputy pos1t1on in the o(flce of the county 
assessor rcs1de w1th county government . 

2 . As between the county assessor and the boa rd 
of county commissioners, the a uthority to add 
o r t!l1minate a salar1ed deputy position 
resides wi th the board of county 
comm1ss1oners . 

Very truly yours, 

MIKE CREELY 
Attorney General 

VOLUME NO . 4 2 OPINION NO. 24 

COU NTIES - Aulhor1ty under the Lakeshore Pro tection Ac t 
t o regulate effects on natural scenic values; 
LAND USE - Autho rity under the Lakeshore Protection Act 
to regulate effects on natural scenic values; 
LOCAL GOVERNMENT Authority under the Lakeshore 
Protection Act to regulate effects on natural scenic 
values; 
NATURAL RESOURCES Authority under 

regulate effects on Protect1on 
values; 
WATER AND 
Protection 
values; 

Ac t to 

WATERWAYS Authority under 
Act to regulate effects on 

the Lakeshore 
natural scenic 

the Lakeshore 
natural scenic 

MONTANA CODE ANNOTATED - Sections 75- 7-201 to 75-7-217, 
75-7- 1 01 , 75- 7-202 , 75- 7-204, 75-7-204(1). 75-7- 207, 
7 5-7-208; 
OPINIONS OF' TilE ATTORNEY GENERAL - 39 Op . At t 'y Gen. 
No. 42 (19811, 40 Op. Att'y Gen . NO. 47 (1984), 41 Op. 
Att'y Gen. No . 68 (1986), 41 Op. Att'y Gen . No. 86 
(1986). 

HELD: The Lakeshore Protection Act, ss 75-7-201 to 
217, MCA, requires a local governing body to 
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consider the visual impact which any work 
subJect to pcrmitcinq under section 75-7-20 4, 
~1CA, m.:~y hdve on natur<ll st~nic values where 
such v.1 lues form tho.: preaomHiilnt: landscape 
elcment:s . 

Larry J. Nl$tlcr 
Lake County Attorney 
Lake County Courthouse 
Polson MT 59860 

Dear Mr. N1stler: 

26 August 1987 

You have requested my o pinion concerning the following 
question : 

Is a local governing body required under the 
Lakeshore Protection Act, SS 75- i-20 1 to 217 , 
MCA, to cons1der the visual 1mpact of the 
reconst:ruction or alteration of an existing 
structure located on a shoreline upon natural 
scen1c values? 

l conclude that, because the reconstruct1on or 
dlteratlon of the 1nvolved structure constitutes work 
for whtch a permtt must be secured under seceion 
75-7-204(1) , MCA, a local govern1ng body is required to 
consider na euro:~ 1 scenic values tn determin tng whetcher 
issuance of a permit is appropr1ate where such values 
form the predomtnant landscape elements . 

The proposed construction involves the alteration of an 
existing s tructure through , inte€ alia, raistng its roof 
line to a height in e xcess of 25 feet . The structure 
itself is located within 20 horizontal feet of the mean 
annual hiqh-water elev .. tion of a lake as defined in 
section 75- 7-20211), MCA . The proposed alteration wil l 
render the structure inconsistent wtth Lake County 
regulations generally limiting the height of lakeshore 
buildings to 25 feet . The pu rpose of the height 
limitation is to preserve the lakeshore from the 
obstruction o f scen1c vtews, and no d1spute exists that 
such 1iews arc an essential element of the lake's visual 
and aesthetic values . 

The county ' s regulations 
75- 7- 207, ~1CA, of the 
Act) . The Act, adopted 
and protect Montana's 

were 1ssued pursuant to section 
Lakeshore Protection Act (ehe 

in 1975, is intended to conserve 
lakes. § 75- 7- 201, MCA; see 
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<Jcm·;..llly 39 o; . Alt'y c ... r .. Nv. 4~ (1961). It rcqu•re:; 
thoJt " lJ"fS ·n pr• ro"•"Y "to do any work t.hol '-'111 dlter 
~r J:m1~1sh th~ course , current , o r cross-sectlon~l dfed 

t 1 Llk~ c r • ,:, ltlkt.!shorc must secur{_ "' pcrm1t. tc.; r the 
loo'O:-k" t ror: the resp ·ns tble loc<~l qc.vern1 nq body . 
S 7:0-,-.04(1), MCr\. The turm "lakeshore" is deftnt!d 1n 
sccti~n 75---.02(2), KCA, to encompoJss '' the pet meter of 
a l.1ke when th" l.1ke 1s .1t meoln .:~nnu~l hLqh-wdter 
.-le\'dlLr n, t·.c:ludlng the l.Jnd w1t.h1n 20 hortzont,ll feet 
[rom th.lL high-water el•Vdtton." Th<.' Act further 
raqutres thoJt loc..ll rcqulattons favor 1ssuance of M 
permit tf, tn add1t10n lo o th.:>r consldcraltons , " the 
propused work wtll not durtnq "lther 1ts constructtun or 
its uttltZ.l tton ... cr~:oJte a vtsuul 1mpact dtscordant 
wtth natur ... l scen1c v<tlues , as detcrmtned by the local 
qoverninq bod}', wh~re such values form th~ predomtnant 
landsc.lpe elements ." S 75-7- 208(5) , MCA . 

Th,;ce c:1n be no nwsoned dtspute that , if the proposed 
alteratlOn ts "work" Wlthin the scope of sect1on 
-s- 7-204(11, MCA, the county must cons1dcr 1ts effect on 
natural scentc values 1n determ1n1nq whether to permit a 
part1c lar actiVJ.ty . It 1s equally cleilr that the 
proposed construct1on, as an expansion of an e x1stinq 
structure, constltutes "work" under such section . This 
liltter conclusion is unavo1dable stnce (I) the impact of 
the entire structure as altered must be constdcred tn 
dectdtnq 1f the course , current , or cross- sectional area 
of the lake or lakeshore has been mod1 f i cd o r 
dim1n1shcd, (2) the s tructure in 1ls proposed f o rm ~oo• ill 

affect the cross-sectlonal area o! the involved 
lakeshore , and (3) the alteration lt.Self dtrectly 
contnbutes to such effect . Any other result allows 
incremental changes which render a structure, althouqh 
tntlially cons1stent wtth val1d local requlatJ.ons , 
nonconforml.ng. The Act obviously netther contemplates 
nor sanctions such a palpable e \a!'Lon of 1ts statu t o ry 
purposes, and accepted rules of statutory interpretation 
require the term "wo rk" 1n section 75- 7-20 4 !ll, MCA, to 
be lnterpreted consonantly w1th those purposes. See, 
~· Montana WLldlife Federation v, Sager, 37 St. Rptr. 
1897, 1907, 620 P.2d 1189, 1!99 (1980 ) ("Ia) St<ltUt.e 
will not be 1~terpreted to defeat tts evtdent object or 
purpose; the obJects sought t o be achieved by the 
leqJ.slat1on are pr1me consideration in 1nterpretinq 
statutes"); Dover Ranch v. County o f Yellowstone, 187 
Mont. 276, 28 4, 609 P . 2d 711, 715-(1980) ( 11 (ilt is a 
well-established rule of statutory const ruction that a 
statute be read as a whole and construed so as to il\'Oid 
absurd results"); State ex rel. Florence-Carlton School 
D1strict No . 15-6 v. Board of County Commissioners, 180 
Mont. 285, 291 , 590 P . 2d 602, 605 (1978 ) (" (l]eqislation 
enacted for the promotion of public health, safety, and 
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~J'"-'n••r .. ll ..... t."'lf6ITI" . 1!) cnlttlHd t c 'ltberal constructtnn 
wllh <1 \'li!W tow<~rds lhP ,..-r·nmplu;hrnenl ol ~ts htghly 
bl'JH.:iu.:cnl uh]t.:•Ctl vt• s ···). 

Ftn,d ly. ll·Jlhtng ~n Lhll; optnlon s hould b(.- deemed as 
concludtng tlldt thO! hl!tqht H· :>t. n c tton tn the ct>unty ' s 
r,_.t'JU1dtt 1ns (.!ry, :; , 1n t:h•' tnst~ult matt.cr , pro t•!c t n \.1tur~l 

sc..~\.'t'1C"' Vcduf'~. Th~ valldtty o f tht s rcAtrtc tton 
presl!nts .. ldrqely f.l·tudl 1ssue troapproprt<~ l~ for 
r rsolut.ton through <~n Att.orn~>y Gcncr<~l's Optn i o n. Cf. 
41 o.- . All ' y Gen . No . 86 ( 1986) (de t errnutation of 
wh..,th!:r su ttablc .H.-cess l O proper ty pruv1ded must be 
maul! by l ocal govcrntng body .lft.cr consideration o f all 
rclev.Int fo.~cts ); 41 Op . 1\tl ' y Gen . No . 68 (1996) 
(dc•termtnatto n ot whcthc,r a suffH•ient number of 
SlgnJtUtt:'s wtthln d zoning protest <~rea const.ituted il 
fa c tuul que~t1on best resol ved by responsible Ctty 
o t{tctals). Nontth~l~ss , I rei• .. rilt~ that. l ocal 
governtnq bodtes Jr.., expressl\· qiven au~hortty under 
s e c tton 75-7-208 15 ), MCA, to determ1ne whether natural 
scentc v~lue~ may be pre]ud1ced by a pro)ect subjt:'ct to 
permttltng. Unless no~ reasonably relat.ed t o the 
preservation of such values, their dec1sions should be 
upheld. ~ 4 U Op . Att'y Gen . Nv . 47 11 98 41 !State 
Boi.'l rd of Land Comnnssion ... rs possesses substantial 
ddmtn lSltdl tve d1 scrct t o n in determining wh.t t e laments 
should be tncluded as part of a r eclamation plan). 

TI1EREF'ORE , IT IS HV OPINION: 

Thl' Lakeshore Pro t ection Act, SS 75- 7-201 t o 217 , 
MC•\, requires a l oca l go vt>rni.ng body to cons1der 
the visuo.~l impact which any wo rk subJect to 
permitting under section 75-7-204, MCA , ma y have o n 
natural scenic values where such values form the 
predominant landscape elements . 

Very truly vours, 

Ml KE GREELY 
Attorney General 

VOLUME NO. 4 2 OPI NION NO. 25 

BANKS AND BANK I NG - Appropriate institutions for deposit 
of county, school district , and protest fund moneys ; 
CREDIT UNIONS - Appropriate ins titutions for depo~i t of 
county , school distrtct, and prot est fund moneys ; 
PUBLIC F'UNrS - Appropria t e tnltl t utions f o r deposit o f 
and permitted types or tnvestment for county funds ; 
SCI!OOL DISTRICTS - Appro priate insti tuttons for deposit 
of funds ; 
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