
OP I SIONS OF' TI!E ,,TTORNEY GENERA!. 

go\·err.m<?l't. !d . , p. 2 . 
l<?gislators .sntlCl~ldted .l 

pOlltlC.ll SLb~lVlSlOn. 

The test1mony tn~lCdtes the 
stngle H"tttage Day 1n each 

Sec~eton 1- 1- 21&, !-ICA, luts Montan.~ • s legal hol1days . 
City, county , and state of:tc~s must rematn open on all 
days "except Sdturday5 and legal hohdays . " 
S~ ~- 16-11-, --4-103, MCA. Sectlon 2-18-603 , MCA , 
prov:des for an alternate day of! when a legal hol1day 
:all5 on an employee' 5 day off . The statutes treat 
''legal holtdays" as nonbus1nes5 days off for all 
employees. When read tn conJunctton with the new 
subsectton ···htch "''ll " e5tabltsh Her1tage Da~· 1n !988, 
they 1nd1cate the !.eglslature Intended a s1ngle date per 
poln1cal subdJ.\'lSlon to be observed as lieritage Day . 

The concept of a legal holtday 15 also better served by 
a s:ngle Herltage Day 1n each pol1t1cal subdlVlSlon . A 
"hol1day " 1s a day set astde f o r wo rsh1p, for reverence 
to the memory o f a great lPader and benef.lctor , to 
r e)OlCe over a national o r histor ical event , or t o 
reiundle the !'lame of an 1deal; a "legal hollday " 1s a 
dar desJ.gnateci and set apart b)' leg lslative enactment 
f o r one or more such purposes. Vidal v. Backs, 21 P. 2d 
952 (Cal. 19331; -3 Am. Jur . 2d Sunday s and llol1days 
§ 2, at 783 . A !!er1tage Day which amounted t o noth1ng 
more than a personal day of~ wnh pa)· wou ld have no 
meaning ~s d legal h~liday . 

The plain language of the statute, the legislative 
hlstory, the statutory scheme , and the nature of d !~gal 

hol1day all lead m~ to conclude that t he C1ty of 
M1ssou la must schedule the Heritage Day legal holiday on 
a s1ngle calendar date per year . 

THEREfORE, IT IS MY OPINION : 

The govern1ng bod)· of a pobt>.cal subdivis>.on must 
schedule the Her1tage Ddy legal holtday on a s1ngle 
calendar day per year . 

Very trul y your s , 

MIKE GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO . 23 

COUNTY COMJ-IISSIONERS - Authority t o establi sh number of 
deputy positions in county offices ; 
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OPINI ONS OY THE ATTORNEY GENERAL 

COUNTY O~'~'ICERS AND EMPLOYt:ES - Authonty of board o f 
county commlSSloncrs t u <!Stubl1sh number o f deputy 
pOSl t lOnS tn COUnty OfflCHS ; 
REVENU!;, DfPAR'l'Mt:NT Of - Author i. t y of board o f county 
commlSSlOnPrs t o t>stablish number of deput~· pos1 tions 1n 
coun t y o!fices ; 
MONTANA CODE ANNOTATED- Tltle 7 , c hapter 4, part 24 ; 
SCCt.lOnS 7-4- 2401, 7-4- 2402, 15-8-101, 15-8-102; 
REVISED C0DES OF MONTANA, 194 7 - Sect1cn 16-2409 . 

HELD: 1 . As b<lt:.ween the state and county governments, 
the ... utho rity to cs tabl1sh a deputy posit1on 
and the commensurate authority to el1minate a 
deputy posJ.t:J.on 1n the office of the county 
assessor reside with county government . 

2 . As between the county assessor and the board 
of county commiss1oners, the author1ty to add 
o r eliminate a salaried deputy position 
res1des w1th the board of county 
commiss1oners . 

21 August 1987 

Gcrry M. lltggJ.ns 
Golden Valley Count:.y Attorney 
Go lden Valley Coun~y Courtho use 
Ryegate MT 5907 4 

Dea r Mr. Higg1ns: 

Yo u h,1vc requ .. stP.d my o p1nion on the f o llowin<J question : 

If the bo ard 
that a deputy 
they elim1nate 

o f county commissioners finds 
assessor is not r equ1red , can 
the posi tlon? 

I understand that your question is at least in part 
prompted by action of the 1987 Montana Legislature which 
required t hdt county governments assume 30 pe>rcent of 
the salary costs for the office of county assessor. 
(House Bill No . 2, 1987 Mont ana Legislature.) Prior to 
that actio n and since the adoptio n of the Montana 
Constitution in 1972, state government paid the entire 
salary costs for deputies in the office . 

It is first necessary to point out that your request, 
and hence this op1n1.on , deals with the authority t o 
establish or eliminate a position, and that the 
autho rity to fill the position is not a t issue here and 
may be entirely different. There are t wo major 
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lnqu~r~"s cont.uned withln th.: questHHl you pose, the 
f1rst of wh1ch is : As between the Sta~e (Department of 
Revenue) and local governmen~, who has authority to 
establish the number of depu~y positions in the county 
ass~ssor's o ffice? 

The statutes are 1n apparent confl1ct on the question. 
Supporting s~ate author1ty Cor control over the number 
of deputy assessor posi~1ons is section 15-8-101, MCA: 

The department of revenue shall have full 
charge of assessing all property subject to 
taxation and equalizing values and shall 
secure such personnel as is necessary to 
properly perform its dut1es . 

The next sect1on of law (S lS-8-102, MCA) provides that 
county assessors are ·•agents of the department of 
revenue." 

Support for local control over the number of deputy 
positions for the county assessor is found 1n Title 7, 
chapter 4, part 24, MCA. Section 7-4-2402, MCA, 
provides in part that the board o f county commissioners 
may "fix and rletermine the number of county deputy 
officers ." Sect ion 7-4-2401, MCA, also providea in part 
that every county officer "may appoint as many deputies 
or as~1stants as may be necessary for the taithtu! and 
prompt discharge of the duties of his office ." The 
effect of this s tatute "'ill be discussed more fully 
below. 

The conflict 
appears to 
personnel to 
control with 

between the statutes is apparent: One 
give complete control over assessment 
the State; the others appear to place that 
local government. 

It is my understanding that the common practice and 
usage in the last 15 years have been t o establish at the 
local level the number of deputy assessor positions . 
Thus, even though the State, through the Department of 
Revenue, has paid the salaries, the number of deputies 
has been under the control of the local county 
government. It is my op1n1on that tchis established 
practice and usage should continue unless and until the 
Legislature directs otherwise . The Montana Supreme 
Court has said: 

Under the case law, it is clear that , when 
faced with problems of statutory construction , 
the court must show deference and respect t o 
the interpretations given the statute by the 
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oCficers and aqeucies ch.;orqcd with adminlstra­
tion. 

State Dept. of H.lqhwo~,s v. Midland Materials, 6&2 P.2d 
1322 , 1325 (Mont. 1983). 

The second 1nqu1ry then is: Who on the local level, the 
county assessor or the board of county conuuss1oners, 
establ1shes the number of deput1es in th~ county 
~ssessor's office? Tho ~rqumer•t that tho county 
~sscssor does is buttr~<ssod by sectiou 7-4-2401 (1), MCA, 
wh1ch reads in its entirety: 

Every county and townsh.lp offtcet, e xcept 
JUSt.lce of the peace , mar appoint as many 
deputies or assistants as may be necessar) for 
the faithfu l and prompl disch3rqe of the 
duties of his office. All compensation or 
salary of any deputy or assistant shall be as 
provided in this code. 

However, the authority that the 
commissioners establishes the number 
.ls found in sect1on 7-4-2402, MCA: 

board of county 
of deputy positions 

The board o f county commissioners 1n edCh 
county is hereby authorized to fix and 
de t ermine the number of coun t y deputy officers 
and to allow the several county officers to 
appoint great er number of deputies than the 
maximum r.umber allowed by law when, in tche 
judgment of the board, such greater number of 
deput1es is needed for the faithful and prompt 
discharge of the dutius of any count y office . 

These two statutes appear to be in direct conflict, the 
first granting unlimited discretion in the county 
officeholder to appoint deputies, the second providing 
that the board of county commissioners has the authority 
to crea t e any deputcy positions o ther than those provided 
by law. 

In the recent decision of Spotorno v. Board of 
Commissioner.; of Lewis and Clark County, 687 P. 2d i2o 
(Mont . 198 4), the Montanasupreme Court referred to the 
two statutes cited above <IS being in "irreconcilable 
conflict." Spotorno , supra , at 722 . The Court resolved 
a similar conflict between a county officeholder and the 
county commissioners by finding that the specific 
statute which <~pplied to county auditors set a maximum 
number of deputies, but the authority of the board of 
county conunissionerc found in section 7-4-2402, MCA, was 
needed to actually fill the position. In this instance, 
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there l.S no sim1lar stat:ute establl.shing the maximum 
number of deputies allowed a county assessor . 

Careful attention to t:he wording of section 7-4- 2401 , 
MCA, and reference to several court cases which have 
interpreted it , show that it is not the broad grant of 
authority that. i t first appears . The word ing of the 
statute in the Revised Codes of Montana , 1947, is 
perhaps clearer in conveying meaning : 

Every county and townshl.p off1cer , e xcept 
county commissioner and justice of t he peace, 
may appoint as many deputies as may be 
necessary for the faithful and prompt 
discharge of the duties of his offJ.ce, but ~ 
compensation or salary must be allowed any 
deputy except as provided in this code. 
(Emphasis added . ] 

S 16-2409, R. C. M. 1947 . 

The underlined pc rtion is that which was changed i n 
recodification . However, the language in the Revised 
Codes of Montana is a stronger statement that while the 
officeholder may appoint deputies, those depu t ies a r e 
not to receive compen - ation except as a l lowed by the 
board of county commiss i oners . That is the way the 
statute has been interpreted by sever al cour t de cisions . 

In State v . Cockrell, 
Montana Supreme Court 
statut e : 

309 P . 2d 316 (Mont . 1957), the 
gave this interpretation to the 

Likewi<>e wi tttout any order of the board of 
county commiss1on..:rs, the county attorney may 
appoint as many deputies as necessary for the 
faithful and prompt discharge of the duties of 
his office , prov iding that no compensation or 
salary may be allowed therefor . R. C .M. 19 47 , 
s 16- 24 09 . 

Cockrell , supra , at 319 . 

In State v . Crouch , 227 P . 818 (Mont . 1924 ) , the 
Cour t also approved the hiring of a deputy 
attorney under the statute as long as he acted 
pay. 

Supreme 
coun ty 

without 

The implication of ' ? th of the court decisions r eferred 
to above is tha t ~here the deputy is to r eceive a 
salary , the statute granting an officeholder unlimite d 
discretion to appoint deputies does no t apply . That is 
also a reasonable interpretatl.on of section 7-4- 2401 , 
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MCA, pdrt1cularly when the previous language of sect1on 
lb -H 09 , R.C.M. 194 7 , 1s considered. Since the number 
o f deputy assessors i s no t otherwise established by 
statute, there 1s no legal duty for the board o f county 
commiss1oners to fund the pos 1 tion of deputy assessor. 
Consequently, the numbe r of deputies resides with the 
county commissioners . See Spotorno , supra, at 722. 

TIIEREF'ORE, IT IS MY OPINION: 

1. As between the state and county governments, 
the authonty to establish a deputy position 
and the commensurate authority to eliminate a 
deputy pos1t1on in the o(flce of the county 
assessor rcs1de w1th county government . 

2 . As between the county assessor and the boa rd 
of county commissioners, the a uthority to add 
o r t!l1minate a salar1ed deputy position 
resides wi th the board of county 
comm1ss1oners . 

Very truly yours, 

MIKE CREELY 
Attorney General 

VOLUME NO . 4 2 OPINION NO. 24 

COU NTIES - Aulhor1ty under the Lakeshore Pro tection Ac t 
t o regulate effects on natural scenic values; 
LAND USE - Autho rity under the Lakeshore Protection Act 
to regulate effects on natural scenic values; 
LOCAL GOVERNMENT Authority under the Lakeshore 
Protection Act to regulate effects on natural scenic 
values; 
NATURAL RESOURCES Authority under 

regulate effects on Protect1on 
values; 
WATER AND 
Protection 
values; 

Ac t to 

WATERWAYS Authority under 
Act to regulate effects on 

the Lakeshore 
natural scenic 

the Lakeshore 
natural scenic 

MONTANA CODE ANNOTATED - Sections 75- 7-201 to 75-7-217, 
75-7- 1 01 , 75- 7-202 , 75- 7-204, 75-7-204(1). 75-7- 207, 
7 5-7-208; 
OPINIONS OF' TilE ATTORNEY GENERAL - 39 Op . At t 'y Gen. 
No. 42 (19811, 40 Op. Att'y Gen . NO. 47 (1984), 41 Op. 
Att'y Gen. No . 68 (1986), 41 Op. Att'y Gen . No. 86 
(1986). 

HELD: The Lakeshore Protection Act, ss 75-7-201 to 
217, MCA, requires a local governing body to 
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