
OPINIONS OF THE ATTORNEY GENERAL 

interest as a consequence of the general federal goals 
of strengthening Indian governm~nts and encouraging 
tribal economic development, • taxation of a nonmember 
has no effect on federal concerns. The tribe's 
sovereignty interest does not negate state authority 
over nonmember activity. The s tate interest here is 
substantial since the revenue generated by the affected 
taxes is allocated for essential services, such as 
education, road maintenance, and law enforcement, which 
directly benefit all county residents, including members 
and nonmembers residing within the Blackfeet 
Reservation. Modern Indian law preemption analysis thus 
militates strongly in favor of the val i dity of the taxes 
when i mposed solely on the nonmember • s property 
interest . 

THEREFORE, IT IS MY OPINION: 

The interest of a nonmember in motor vehicles, 
mobile homes, or personal property, whose tax situs 
is with in the exterior boundaries of t he Blackfeet 
Indian Reservation and which is held in joint 
tenancy or tenancy in common with a member of the 
Blackfeet Tribe, is subject t o those state taxes 
gene rally applicable to such property. 

Very truly yours, 

MI KE GREELY 
Attorney General 
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OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 
42 (19 77 ), 37 Op. Att'y Gen. No. 62 (1977). 

HELD: 1. The Red Lodge city attorney does no t have the 
authority to prosecute third offense DUI o r 
per se violations under sections 61-8 -401 and 
61-8-406, MCA. 

2 . The City of Red Lodge may adopt an ordinance 
pursuant to section 61-8-401 (5), MCA, which 
would empower the city attorney to prosecute 
thi rd o ffense DUI or per se violations under 
the city ordinance. 

Michael G. Alterowitz 
Carbon County Attorney 
Carbon County Courthouse 
Red Lodge MT 59068 

Dear Mr. Alterowitz : 

31 March 1987 

You have requested my opinion on the following 
questions: 

1. Whether the Red Lodge city attorney has 
the authority to prosecute third offenses 
under sections 61-8-401 and 61-8-406, 
MCA, when the offenses occur within the 
city or town, in view of the maximum 
penalties provided which exceed a $500 
fine, six months in jail, or both. 

2. Whether the City of Red Lodge may adopt 
an ordinance pursuant to section 
61-8-401(5), MCA, which would empower the 
city attorney to prosecute third offense 
DUI or per se violations under the r ity 
ordinance. 

Answering your questions involves reviewing the statutes 
concerning city attorneys and city courts as well as 
sec tions 61-8-401, 61-8-406, 61-8-714 , and 61-8-722, 
MClL 

"The city attorney must prosecute all cases for the 
violation o f any ordinance ... both in the city court 
and on appeal therefrom to the district court." 
S 3-ll-301, MCA. It is the duty of the c ity attorney to 
attend befo re the ci ty court and other courts of the 
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city and the district court and prosecute on behalf o£ 
the city . S 7-4-4604, MCA. 

In a 1977 Attorney General's Opinion, 1 held that the 
city attorney had primary responsibility to prosecute 
offenses comMitted in the city limits and c harged as 
violations of state law. 37 Op. Att'y Gen. No. 62 at 
252 (19771. District JudqP William Speare of the 
Thirteenth Judicial District, in and for Carbon County, 
in effect overruled that portion of my opinio n in two 
cases, State v. Kirks. Nelson, Cause No . DC 79-07 , and 
State v. Ronaldw-:-Nelson, Cause No . DC 79-06. The 
district Judge noted 1n orders in each of the cases, 
dated May 19, 1980, as follows: 

1. The City Court of Red Lodge , Montana has 
concurrent jurisdiction with the Justice Court 
of Car bon County, Montana to hear prosecutions 
for vio lations of state penal codes. 3-11-102 
MCI\ 1979; Vol 37, No. 42, Attorney General 
Opiniona, July 1, 1977. 

2. Prosecutions for violation of city 
ordinances a re conducted by the city attorney. 
3-11-JOl, MCA 1979. The county attorney is 
required to prosecute all public offenses on 
behalf of the state. 7- 4-2716, MCA 1979. 

Prosecutions for violations of local 
ordinances must be conducted in the 
name of the municipality, by its 
prosecuting officer. Criminal cases 
arib ing under state laws must be 
prosecuted in the name of the state 
and by the county attorney. State 
ex re l. Streit v. J ustice Court of 
CFiino<il(, 4s Mont." 375, 123 P. 405 
(1912). 

3. All cases prosecuted for violation of 
ci t y ordinance shall be brought in th~ name of 
the city . Cases p r osec uted under state penal 
code shall be prosecuted in the name of the 
State of Montan~ . 3-11-302, MCA 1979. 

Pursuant to this reasoning, once a defendant was cited 
under s t ate law, the responsib ility for prosecution fell 
to the county attorney. I agre e with the district 
court's reasoning and it correctly states the law as it 
e x isted prior to 1983 . 
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The law was changed in 1983 when section 3-11-302 ( 2 ) , 
MCA, concerning city court procedure , was amended to 
provide: 

An action brought f or viola tion of a state law 
within the city or town may be brought eith e r 
in the name of t he state of Mont ana as the 
plaintiff or in the name of the city or t own 
as the plaintiff and must be brought agai nst 
the accused as t he defendant. 

As a result of this amendment, an action brought for 
violation of a state law within the city or town may be 
brought in the name of the city or town , empowering the 
city attorney to prosecute violations of state law in 
city court. S 7-4-4 604 , MCA. 

A third offense DUI conviction has a max imum possibl e 
penalty of a $1000 fine and a one- year jail sentence . 
S 61-8-71 4 (3) , MCA . A th i r d convict ion under t he per se 
law, section 61-8-406, MCA, carries a maximum p e nalty of 
a $ 1000 fine and a six-month jail sentence. 
S 61-8-722(3) , MCA. City court jurisdiction is limited 
:o misdemeanor s punishable by a fine not exceeding $ 500 
o r by imprisonment not exceeding 6 months or by both 
fine and imprisonment . SS 3- 11 - 102, 46- 2- 203 , MCA . 
Ther efore, third offense DUI dnd per se violations under 
state law m.ay not be brought in the name of t he city as 
plaintiff under section 3-11-302 (2 ) , MCA, because t h ey 
may not be tried in city court . The cou nty at t orne y is 
responsible for prosecuting t hem . 

As discussed above , generally only an offense punishable 
by a max imum penalti o f a $500 fine and a six -month jail 
sentence may be brought in city court . An e xception to 
this rule exists where , pursuant to section 61- 8-4 01 ( 5 ) , 
MCA, a municipality enacts sections 61-8-4 01(1 ) to ( 4) , 
61-8- 406, 61-8-408, 61-8-71 4 , and 61-8-722, MCA, as an 
ordinance . Under section 61-8- 401 (5 ), MCA, the 
municipality "is given jurisdiction of the enforcement 
of the ordinance and of the imposition of the fines and 
penalties therein provided . " Section 3- 11- 103 , MCA, 
provides in pertinent part : "[T)he city court has 
exclusive jur isdiction o f : (l) pr oceedings for the 
violation of an ordinance of the city or town , both 
civil and criminal . " These s e ctions appear to conflict 
with the general stat utory provisions regarding city 
court jurisdiction . Cf. SS 3-11-102, 3-11-103 (1 ) , 
46-2-203, 61- 8- 401 (5), MeA: Howeve r , a more specific 
statutory provision will control a general one that i s 
inconsistent with it . S 1-2-102, MCA . Therefore, if a 
city enacts sections 61 - 8-401(1) to ( 4) , 61-8-406 , 
61-8- 408, 6 1-8-71 4 , and 61-8-722, MCA , as an ord inance , 
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the city court has jurisdiction over a third offense DUI 
or per se violation charged under the ordinance, and the 
city attorney has the authority and responsibility to 
prosecute charges brought under the city ordinance. 

Gary Thomas, the Red Lodge city attorney, has informed 
me that Red Lodge has adopted no such ordinance . 
Therefore, the Red Lodge city attorney would have no 
authority to prosecute a third offense DUI or per se 
charge in the city of Red Lodge. 

THEREFORE, IT IS MY OPINION: 

l. The Red Lodge city attorney does not have the 
authority to prosecute third offense DUI or 
per se violations under sections 61- 8-4 01 and 
61-9-406, MCA. 

2 . The City of Red Lodge may adopt an o r dinance 
pursuant to section 61-8-401151, MCA, wh ich 
would empower the city attorney to prosecute 
third offense our or per se violations under 
the city ordinance. 

very truly yours, 

MIKE GREELY 
Attorney General 
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CITIES AND TOWNS - Authority to borrow money by me t h ods 
other than bonds without election; 
COUNT- ES - Authority to incur liability a nd borrow money 
without election; 
COUNTIES - Installment purchase contracts not considered 
borrowing money; 
ELECTIONS - Incurring indebtedness and borrowing money 
by cities and counties; 
MUN ICIPAL CORPORATIONS - Authority to borrow money by 
methods other than bonds without e lection; 
MONTANA CODE ANNOTATED - Sections 1-2-101, 
7-5-4306, 7-7-2101, 7-7-2401, 7-7- 2402, 
7-7- 4201, 7-7-4421 Ill; 

7-5-2306, 
7- 7-4101, 

MONTANA CONSTITUTION- Article VIII , section 10, article 
XI, section 4; 
MONTANA CONSTITUTION OF 1885 - Article XIII, section 5; 
OPINIONS OF THE ATTORNEY GENERAL - 35 Op. Att' y Gen. 
No. 52 (1973), 37 Op. Att'y Gen . No. 152 (1978), 38 Op . 
Att'y Gen . No. 14 11979). 
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