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against the county, or that the county 
commi ssioners pass a resolution pursuant to 
section 15-10-412191, MCA, followed by a 
special or general election in which the issue 
of increased pro perty tax liability is 
presented to the voters. 

4. When budgeting for the next • l'lcal year, the 
levy for the county genera. fund may be 
decreased and the levy for the county poor 
fund increased as long as the resultant t o tal 
tax liability for individual p roperty in the 
county is not inc reased above 1986 levels . 

Very truly yours, 

MIKE CREELY 
At orn~y General 

VOLUME NO. 42 OPINION NO. 119 

CRIMINAL INFORMATION DISSEMINATION Rules for 
dissemination of public and confidential crilninal 
j ustice info r mation: initial arrest reco rds; initial 
offense reports; original documents; traffic records and 
reports; 
POLICE Rules for dl.ssemination of public and 
confidential criminal just ice information; initial 
arrest records: initial offense reports; original 
documents; traffic records and reports; 
PRIVACY - Balancing test with right to know required in 
dissemination o f certain criminal justice information; 
RIGHT TO KNOW - Balancing test with right of privacy 
required in d i ssemination of certain criminal justice 
informat l.on ; 
SHERIFFS Rules for dissemination of public and 
confidential c riminal justice information; initial 
arrest records; initial offense reports; original 
document s; traffic records and reports; 
TRAFFIC - Rules for dissemination of traffic accident 
reports and traffic operating records; 
MONTANA CODE ANNOTATED - Sections 26-2-101, 
41-5-601 to 41-5-60 4, 44-5-102, 44-5-103131, 
1121, 44-5-111, 44-5-301 to 44-5-303, 
61-6-107, 61-7-11 4 (2) 1 

26-2-102, 
(41. (61, 

46-15-322, 

MONTANA CONSTITUTION - Article II, sections 9, 10; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 
3!"> (19841 , 37 Op, Att'y Gen. No. 112 119781, 37 Op. 
Att'y Gen. No. 107 (1979). 

HELD: 1. Under section 44-5-301, MCA, the "original 
documents• available to the public are thos 
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documents originated by a criminal just ice 
agency which fall within the definition of 
public criminal justice information as defined 
in section 44-5-103(12), MCA, including 
initial offense reports, initial arrest 
records, bail records, a nd daily jail 
occupancy r osters. 

2 . Onder section 44-5-103 (12), MCA, an initial 
offense report is the first record of a 
criminal justice a ency which indicates that a 
criminal offense may have been committed , 
including the initial facts associated with 
that offense ; an " i nitial arrest r ecor d" is 
the first record made by a criminal justice 
agency indicating the fact of a particular 
person • s arr est, including t he initial f a c t s 
associated wi t h that arrest . If an i nitial 
offense repor t or initial arrest r ecor d 
contains informat ion defined as confidentia l 
by the Act , that information may have to be 
deleted prior to public dissemination. 

3. The 1.nterests of the public • s right to know 
an(! an individual's right of privacy must be 
balanced on a case-by-case basis by t he 
custodian of the criminal justice information 
sought in determining whether crimi nal 
investigat ive information contained in an 
initial offense report or an initial arrest 
record shoul d be publicly disseminated . 

4 . Recordings of phone calls reporting offenses 
and dispatch r ecordings shou ld be considered 
public criminal justice information if they 
fall within the definition given in section 
44-5-103 (12) , MCA, e xcept t hat if t hose 
recordings contain i n format1.on de f ined a s 
confidential by the Act, deletion of that 
information may be required prior t o public 
dissemination . 

5. A person not otherwise statutorily authorized 
is authorized by law to obtain confidential 
criminal justice information pursua nt to 
section 44 - 5- 303, MCA, when that person has 
obtained a district court order or subpoena 
requi ring such disclosure . 

6. Persons o t her than one charged with an offense 
a r e not entitled to receive confidential 
criminal investigative reports without either 
specific statutory authority or a district 
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court order 
dissemination . 

or subpoena requiring 

7. Under section 44-5-301 ( ll (b), MCA, if a 
person's conviction record (l) reflects only 
misdemeanors or deferred prosecutions, and 
(2) that conviction record reflects no 
convictions of any kind for a period of five 
years from the last conviction , e xcluding 
convict1ons for trafflc, regulatory, or fish 
anr' game offenses, then no record or index 
in.ormation o! any kind, including t r affic 
offense records, may be publicly disseminated. 
However, the Act specifically provides that 
records of traffic offenses maintained by the 
Department of Justice are n • t considered 
criminal history record informat1on, and those 
recor ds are publicly available by operation of 
section 61-6-107, MCA . 

James L. 
Bllll.ngs 
P . 0 . Box 
Billings 

Tillotson 
City At.torney 
1178 

MT 59103 

Dear Mr . Tillotson: 

31 October 1988 

You have requested my opinion concerning the 
dissemination provisions of the Montana Criminal Justice 
Information Act of 1979 (hereinafter the Act). I have 
phrased your questions as follows: 

1. What are the "'original document s" which 
are available to the public under section 
44 -5-301, MCA? 

2 . What are "initial offense r eport s " and 
"initial arrest records," which are 
public criminal justic~ information under 
sect ion 44-5-103(12), MCA, and how can a 
c r iminal JUStice agency provJ.de them t o 
the public when they include c r i mina l 
investigative information which is deemed 
confidential by the Act? 

3. Are recordings of phone calls reporting 
offenses and o ther dispat ch recordings 
confidential or public criminal justice 
information? 
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4. Under what circumstances is a person 
"authorized by law" to receive 
confidential criminal justice information 
pursuant .o section 4~-5-303, MCA, when 
that person is not otherwise statutorily 
authorized to receive the information? 

5. Are persons named in police investigative 
reports of criminal offenses, including 
traffic offenses, entitled to receive 
t hose reports, or are such persons 
required to obtain a district court 
order? 

6. Does section 44-5-301 ( 1) (b) , MCA, 
prohibit dissemination of records of 
traffic offenses when the conviction 
record reflects only misdemeanors or 
deferred prosecution& and when there are 
no convictions except for traffic , 
regulatory, or fish and game offenses for 
a period of five year& from the date o f 
the last conviction? 

I . ORIGINAL DOCUMENTS . 

With reference to your first question, I have previously 
held that the "original documents" available to the 
public under section 44-5-301, MCA, are those documents 
falling within the al!lbit of "public criminal j uatice 
information, • as defined in section 44-5-103 (12), MCA. 
40 op. Att'y Gen. No. 35 at 146 (19841. Such documents, 
if originated by the criminal justice agency, include 
lnitial offense reports, initial arrest records, bail 
records , and daily jail rosters. S 44-5-103(12) lei lil 
to (ivl, MCA. "Original documents" do not include 
record or index compilations, 40 Op. Att 'y Cen. No. 35 
at 146 (1984), which may be publicly disseminated only 
in accordance with section 44-5-301(1) (a), (b), MCA. 

II. I NITIAL OFFENSE REPORTS 
RECORDS--DEFINITION. 

AND INITIAL ARREST 

Regarding your second question, the Act does not define 
the phrases "initial offense report" and "initial arrest 
record, • nor has the Montana Supreme Court construed 
their meaning. Furthermore, it is my understanding that 
the various criminal jus tice agencies in Montana do not 
use standardized forms employing those phrases. 
Therefore, ordinary principles of statutory construction 
must be applied to determine the proper interpretation 

457 



OPINIONS OF THE ATTORNEY GENE RAL 

of section 44-5-103(121, MCA . The fundamental rule of 
statutory construction is that the intention of the 
Legislature controls, a nd that. requires initial 
reference t o the plain language of the statute. 
Missoula county v. American Asphalt, ~· 42 St. Rptr. 
920 , 922, 70 1 P.2d 990, 992 11985); W. O. Construction, 
Inc . v. Gallatin County Board of Comm~ioners, 42 St. 
Rptr. 1638, 1641, 707 P.2d llll-, 1113 (1985) . 

The phrase " initial offense r .-port," g iven i ts plain 
mean1ng, would be the first report recorded by a 
criminal JUStice agency which i ndicates that a criminal 
offense may have been committed, including a descripti£? 
of the initial facts surrounding the reported offense.­
Similarly, an "ini tial arrest record" would be the first 
record made by a criminal j ustice agency indicating the 
fact of a part1cular person's arrest, including the 
initial facts associated wi th that arrest. It should be 
observed that the "initial offense report" and the 
"initial arrest rec- ord" may be contained in the same 
document or recording. 

Ill. I NITIAL OFFENSE REPORTS AN D INITIAL 
RECORDS--RIGHT TO ~ lfERSug-RIGHT OF 

ARREST 
PRIVACY. 

Your query regarding "initial offense reports• and 
"initial arrest records" included a questio n concerning 
the propriety of providing such documents t o the public, 
as the Act requires (see S 44- 5-301, MCA), when they 
contain i nformation speCT1ically defined as confidential 
by the Act and are therefore unavailable for public 
dissemination. s 44-5-303, MCA. 

Obviously , if information eemed confidential appears 
within an • initial offense report" or • initial arrest 
record," a question arises as to precisely what may be 
publicly disseminated. In resolving this apparent 
inconsistency in the Act, I am mindful that in 
construing statutory language • an attempt must be made 
to produce a harmonious whole from each and every part 
of a s tatute.• W~nia v. CtjY of Great Falls, 183 Mont. 
458, 465, 600 P. 2 802, 8 -07-11979). In addition, I 

l 1Examples o( the kinds of fac • 1 typically found in an 
initial offense report are mentioned in the American Bar 
Association Standards for Fair Trial and Free Press 
(19781, Standard 8-2.1, wh ich sets forth a list of the 
types of information that can be publicly disseminated. 
The American Bar Association Standard is d i scussed 
further in this opinion . 
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recognize at the outset that the Act represents a 
legislative attempt to balance two competing fundamental 
rights under the Montana Const itution: the public's 
right to know and the individual ' s right of privacy. 
Mont. Const. Art. II, SS 9, 10 . I am also aware of my 
du t y t o "uphold the consti tu t ionality of legis l a t ive 
enactments if such can be accomplished by reasonable 
construction. • Belth v. Bennett, 44 St. Rptr. 1133, 
1136, 740 P. 2d 638, 641 (1987). 

A. Constitutional ~ Legislative History . 

Article II, section 9 of the Montana Constitution 
provides that: 

No person shall be deprived of the right to 
exam1ne documents or t o observe the 
deliberations of all public bodies or agencies 
of state government and i t s subdivisions, 
except in cases in which the oemand of 
individual privacy c: ·arly exceeds the merits 
of pub lic disclosure. 

Article 11 , section 10 provides that: 

The right ot individual p rivacy is essential 
to the well-being of a f ree society and shall 
not be infringed without the show1 ng o f a 
compelling state interest. 

It i s clear that the framers of the Montana Constitution 
contemplated the inevitable tension between these tw 
important rights. See VII Mont. Canst. Conv. 248 3-98 
(1972) . The plain ana e xplicit language of Ar t icle II, 
section 9 makes it ~qually clea r that the framers 
contemplated that o ccasions may arise in modern 
technological society where the public 's right to know 
must be s ubservient to the "demand of 1ndividual 
privacy . " See V Mont . Const . Conv. 1680-81 (1972), II 
Mont. Const:-conv . 632 (1972) . R .. garding the privacy 
exception to the right to know section of the 1972 
Constitution, the Bill o f Ri ghts Comm1ttee Comments 
state: 

'!'he comm1 e intends by this provision that 
the right co know not be absolute. The right 
of individua) privacy is t o be fully respected 
in any statutor y embellishment of the 
provision as well as court decisions that will 
interpret it. To the extent that a violation 
of individual privacy outweiqhs the public 
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right to know, the right to know does not 
apply. 

II Mont. Canst . Conv. 632 (1972). 

The Legislature considered these competing constitu­
tional rights, as well as the comments and suggestions 
of Montana press representatives , in drafting and 
enacting the Criminal Justice Information !>.ct of 19 79. 
See Minutes of Senate J udiciary Committee, February 7, 
1979; Minutes of House Judiciary Committee, March 13, 
1979. 

When the Act was passed followi ng ex• ensive amendment in 
committee it conta ined the following statement of 
purpose : 

The purpose of this chapter is to require the 
photographing and fingerprin ting o f persons 
under certain cir cumstances, t o ensure the 
accuracy and completeness of criminal history 
information, and to establish effective 
protecti on ~ individual privacy in 
confidential and nonconfldential c riminiiT 
austice lnformiitTon collection. storage. and 

i ssemination. (Emphasis provided .! ---

S 44-5-102, MCA. The purpose of the Act to protect 
individual PLivacy is manifested by the division of all 
c riminal justice in formation into two categor ies, 
"public criminal justice information ," which is 
speci fl.cally enumerated and publicly disseminllble, and 
"confidenti,.l criminal justice information, • whic h in 
addi tion to bei ng enumerated, is also defined as "any 
o ther criminal justice i nformation not clearly defined 
as public criminal j ustice information." 
SS 44 -5-103 (3), ( 12), MC!>.. Confidential criminal 
justice information is not publicly disseminllble. 
S 44-5-3 03 , MCA. 

Confidential criminal justice information includes 
"crimina l investigative info rmation," defined as 
fo llows: 

I I) nformation associated with an individual, 
group, organization, or event compiled by a 
criminal justice agency in the course of 
conducting an invest igation of a crime or 
crimes. It includes informati on about a crime 
or c rimes der i ved from reports of i nfo rmants 
or investigators o r from any type of 
surveill11nce. 
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S 44-5-103(6), MCA. 

The cruv of the issue you have presented is that 
"initial of fPnse reports" and "initial arrest records" 
frequently contain information that falls squarely 
with in the definition of criminal investigative 
information, raising a question concerning the legality 
of publicly disseminating that information. 

B. Balancing the Right of Privacy and the Right to 
Know. 

The custodian of the c r .min 1 j ustice information sought 
must ultimately deci de on a case-by-case basis whether 
that information will be publicly disseminated . See 37 
Op. Att'y Gen. No. 112 at t'lS (1978) . However, recent 
Montana Supreme Court decis~ons concer ning the conflict 
between the public's right to know and an individual's 
right of privac" suggest a useful analytical framework 
for making that decision. 

The Montana Supreme Cour t has use d a three-part analysi 
in resolving conflicts between these compet 1g rights: 

1. Whether there l. s a right of individual privacy 
protected by the Montana Constitution; 

2. Whether that right clearly exceeds the public's 
right to know under the Montana Constitution; and 

3. Whether denial of public access is required to 
protect the individual 's privacy right . 

Missoulian v. Board of Regents, 207 Mont. 513, 675 P.2d 
962 (198 41. 

1. Whether There Is ! Protected Privacy Inte est . 

The Court has relied on the following two- part test in 
determining whether there is a constitutionally 
protected privacy i nterest . 

[W)hether the person involved had a subjective 
or actual expectation of privacy and whether 
society is willing to recognize that 
expectatior as reasonable. 

Missoulian, 207 Mont. at 513, 675 P.2d at 967; see also 
Montana Human Rights Divi sion v. Cilf of Billings,-r99 
Mont . 434, 442, 649 P.2d 1283, 1287 9821. 
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In the case of "initial offense reports• and • initial 
arrest records," it is clear that situations may arise 
involving an expectation of privacy by the individuals 
involved . Victims and families of victims of certain 
crimes , particularly sex crimes and criminal offenses 
affecting domestic relations, may well have such an 
expectation . Informants, complainants, and witnesses 
may also entertain an actual expectation of privacy. 
Suspects may have such an expectation in certain 
instances, because the vagaries of criminal 
investigation occasionally result in the designation of 
the in .. ocent as suspects, particularly in the "early and 
unsubstantiated stages" of investigation. See 37 Op. 
Att'y Cen . No. 112 at 485 (1978). ---

Once having determined that a subjective expectation of 
privacy e xists, the Montana Supreme Court has tocused 
cl sely on the nature of the information sought in 
determining whether society is willing to recognize an 
indivi dual's privacy interest as reasonable. 
Mis soulian, 207 Mont. at 523- 24, 675 P . 2d at 968-69; 
Montana Human Rights Division, 199 Mont. at 441-43 , 649 
P.2d a t 1287-88; Belth, 44 St. Rptr. at 1137, 740 P.2d 
at 64.L Family problems , health problems, drug end 
alcohol problems, and interpersonel reletions have all 
been acknowledged by the Court as entailing the kind of 
sensitive and personal information which society 
recognizes as involving a reasonable privacy interest. 
See Missoulian, 207 Mont. et 524, 675 P.2d at 968; 
MOntana Human Rights Division, 199 Mont. at 442, 649 
P . 2d at 12a 7. 

The Court has also registered its concern with the 
potential inaccuracy of information sought, and the 
damage to reputation caused by public disclosure of 
inaccurate information, in ev ft luating the ~easonableness 
of an indivi dual's expectation of privacy . Belth, 44 
St. Rptr. at 1137, 740 P.2d at 6 42, 643. Finally, the 
Court has cited the advancement of socially desirous 
goals, such as frank and candid evaluations of state 
university presidents, in recogni~ing that certain 
privacy interests are reasonable. Missoulian, 207 Mont. 
at 526, 675 P.2d at 972. 

2. Whether the Right of Privacy Clearly Exceeds the 
Public 1 s RI9ht to - I< now. 

If a privacy interest has been found to exist, i t must 
be determined whether that interest clearly exceeds the 
public's right to know unde~ Article II , section 9 of 
the Montana Conmtitution. This requires balancing "the 
competing rights in he context of the purposes , 
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functions, and needs of the governmental entity involved 
and the purposes and merits of the asserted public right 
to know." Missoulian, 207 Mont. at 531, 675 P.2d at 
971-72. 

Any attempt to balance these rights must begin with 
recognition of the public ' s long-standing right to know 
about the existence of crime within the community, and 
about the treatment of a particular crime by the 
criminal justice agencies involved. Disclosure alerts 
the public that a particular crime has occurred and 
serves to ·.o~arn the community about any danger involved. 
Law enforcement officials may always make public 
information which they deem necessary •to secure public 
assistance in the apprehension of a suspect . • 
S 44-5-103(12) (f), MCA. An alerted and cooperative 
public c an provide law enforcement officials with 
valuable investigative information, as well as witnesses 
and physical evidence. Disclosure generally serves to 
"open" public agencies, providing the people with the 
means to evaluate agency performance, and that of 
elected officials. Disclosure also educates the 
community about the operation of an important public 
institution, the criminal J ustice system, and can thus 
serve the laudable function of fostering public trust in 
that institution. 

However, it is obvious that extremely sensitive and 
private information may occasionally be contained in 
initial offense reports and initial arrest records -for 
example, in the case of sexual crimes, where disclosure 
can have devastating familial consequences--and may 
compound what is already a deeply traumatic " '<perience 
for the victim. Moreover, revealing the identity of 
such victims in the initial stages of an investigation 
does not advance any of the policy underpinnings of the 
right to know. 

F'inally, I am aware that acknowledg ing and protecting 
the sensitive privacy concerns discussed above serve the 
public's interest in efficient law enforcement, because 
they promote prompt reporting of crimi nal activity. 
RLutine public disclosure of the ch d victims of 
incest, for example, would have an obvious chilling 
effect on the reporting of this widespread and insidious 
crime. F'urthermore, witnesses to crime, who are often 
placed at risk by their very status as witnesses, ar~> 
understandably reluctant to cooperate with criminal 
justice agencies without some assurance that their 
identity will be kep t confidential to the greatest 
extent possible. 
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To summarize, initial offense reports and initial arrest 
records must be made publicly availllble as a qeneral 
rule. Occasions may arise, however, when these 
documents involve a privacy interest which clearly 
exceeds the public's right to know . This is 
particular ly true in those instances wh~re protectinq a 
meritorious privacy r ight also advanc~s the general 
qoals of criminal justice agencies in gathering 
information about and successfully prosecut ing crime. 

It is impossible to provide a hard and fast rule for 
balancing these competing rights that would be 
applicable to all the multifarious situations that give 
rise to initial offense reports and initial arrest 
records. Ultimately, the particular c ustodian of the 
criminal justice information sought must make the 
dete rmination conc erning whether publi-: disclosure is 
merited on a case-by-case basis, guided by the 
principles discussed i n this opinion. 

The American Bar Association Sta ndards for Fair 'l'rial 
and Free Press 11978) (hereinafter ABA Standards), and 
Standard 8-2.1 in particular, offer concrete and 
practical assistance in making that determination. The 
ABA Standa rds are pertinent because they balanc e the 
public 's right t ~ know with the consti tutional r i ght of 
an accused to a !air tria l, a balance that limits public 
disclosure of sensi t ive criminal investigative 
information in t he interest of preserving the right t o a 
fair trial. Although d i fferent constitutional concerns 
are involved in protecting an individual 's right of 
privacy lind an individual 'l right to a fair trial, the 
correlation betwee~ these t wo individual rights balanced 
against the public's right to know has been recently 
observed by the Montana Supreme Court . State ex r e l . 
Smith v. District Court, 201 Mont. 376, 381, 65'4 P.2d 
982, 985 (1982) 1 Great Falls Tribune v. District Court, 
186 Mont. 433, 438, 668 P.2d li6, l19 (1980). 

Because it provides useful and pertinent guidance, I 
have provi ded the fol1owinq summary of ABA Standard 
8-2 .1. (The text of the entire standard has been 
attac~ed to this opinion liS an appendix.) 

The standard encourages the public disseminat i on of 
i nformat ion by law enforcement agencies concerning the 
fo llowing matters : 

I 1 l A factual state ment of the accused 's name, age, 
res i denc e, occ upation, and family eta tus , and, if the 
accused has not been apprehended, any further 
information necessary to aid in the accused's 
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apprehension or to warn the public of any dangers that 
may exlstJ 

(2) The facts and circumstances of arrest, including 
the t i me and place of arrest, resistance, pursuit, and 
thP use of weapons: 

(3) The identity of the investigating and arresting 
officer or agency and the length of the investigation: 

(4) The seizure of any physical evidence (other than a 
statement of the accused) which is limited to a 
description of the evidence seizedJ 

(5) The nature, substance, or text of the charge, 
including a brief description of the offense chargedr 

(61 The scheduling or result of any stage in the 
ju ' a l process: and 

(7 ) A request for assistance in obtaining evidence. 

The standard discourates the public dissemination of 
information by law en orcement agencies concerning the 
following matters: 

(! ) The identity of a suspect prior to arrest except to 
t he extent deemed necessary by a criminal justice agency 
to aid in the investigation, to assist in the 
apprehension of the suspect, or to warn the public of 
any dangers; 

(2) The existence or contents of any ~ tate.ment, 

confession, or adr i ssion g iven by the accused or the 
refusal or failure of the accused to make a statement; 

(3) The prior criminal record, char acter, or reputation 
of the accused, or any opinion as to the accused's guilt 
or innocence: 

(4) Any opinion as t o the merits of the case, or the 
evidence of the case; 

(5) The performance o f any examinations or tests, or 
the accused's refusal or failure ~~ submit to an 
examination or test: 

(6) The identity, testimony, 
prospective witnesses; 

or credibility of 

(7) Information about JUVenile offenders which is 
contrary to provisions of existing law. See SS 41-5-601 
to 604, MCA. 
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ABA Standard 8-2.l(d) also permits release of the 
identity of the victim or complainant if the release of 
that information is not otherwi se prohibited by law . 
such a release is prohibited by law under the Act when 
the victim or complainant has a protected privacy 
interest which clearly exceeds the merits of public 
disclosure, as discussed above. 

3. Whether Nondisclosure Is Required. 

A fJ.nal observa• J.On is necessary with respect to the 
third step of the Montana Supreme Court analysis 
reqardinq the conflict between riqht to know /riqht of 
privac y, i.e., whether denial of acc~ss to initial 
offense reports and individual arrest records is 
required to protect the individual privacy right 
involved. When these records contain information 
J.nvolving a protected privacy riqht which clearly 
outweiihs the merits of public disclosure, the only 
sufficJ.ent remedy lS -to deny disclosure of that 
information. This does not mean that initial offense 
reports or initial arrest records can be withho ld in 
their entirety , the Act clearly provides that they are 
to be publicly available. SS 44-5-103(12), 44-5-301, 
MCA. When a significant privacy right is involved, 
in f ormation should be altered by deletion or other means 
which preserves the particular individual privacy 
interest in question. This can usual ly be accomplished 
by providing for the anonymity of the person or persons 
involved, including "elimination of names, speci fi c 
ethnic designations and other classifications which 
reasonably might allow identification of the person (sl 
whose privacy right is to be protected." Montana Human 
Rights Division, 199 Mont. at 450, 649 P. 2d at 1291. 
Social security numbers, phone numbers, registration and 
driver's license information should all be considered as 
classifications which could destroy the anonymity of an 
ind ividual with a protected privacy interest. However, 
only ~he very minimum amount of information necessary to 
protect the privacy interest involved should be deleted. 
Criminal justice infor. • tion custodians should also note 
that a person with a constitutionally protected privacy 
right may knowingly and intelligen~ly waive that right. 
See 37 Op. Att'y Gen. No. 107 at 460 (1978). In such a 
case, it would be unnecessary to provide f or anonymity 
prior to public disclosure of initial offense reports 
and initial arrest records. 
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IV. DISPATCH RECORDINGS. 

Your third question concerns whether recordings of phone 
calls reporting offenses, and dispatch recordings should 
be considered confidential criminal justice information. 
The Act defines public criminal justice information, 
inter alia, as "information ... originated by a criminal 
JUStlce--llgency , including : initial o ffense reports; 
initial arrest records; bail records; and daily jail 
occupancy rosters. •• S 44-5-1 03(12 ), MCA. To the extent 
that the recordings mentioned fall within the quoted 
definition, they should be considered public criminal 
j ustice i nformation. If the recordings would fall 
within the quot ed definition but for the fact that they 
contain some information defined as confidential by the 
Act , it may become necessary to delete that information, 
consistent with the discussion above relating to the 
right to know versus the right of privacy. Providing a 
transcript of such recordings, altered to protect 
privacy interes t s when required, adequately complies 
with the Act's dissemination provisions . 

V. AUTHORIZATION TO REC£ IV£ CONFIDENTIAL INFORMATION. 

Regarding your fourth question, a person not otherwise 
statutorily authorized is "authorized by law• to receive 
confl.dential criminal JUStice information pursuant to 
section 44-5-303, MCA, only when that person has 
obtained a district court order or subpoena requiring 
such disclosure. See SS 44-5- 111, 44-5-30 2, 26-2- 101, 
26-2-102, MCA. -Confidential criminal justice 
information that is disseminated to such a person must 
be designated as confidential by the disseminating 
agency, pursuant to section 44-5-303, MCA . 

VI . DISSEMINATION TO PERSONS NAMED IN REPORTS. - -
Your fifth quest.on concerns whether persons named in 
police investigative report& of criminal offenses, 
including traffic offenses, are entitled to receive 
those reports. Although such reports are criminal 
investigative informa t ion, and thus confidential, 
section 44- 5-303, MCA, permits dissemination "to those 
authorized by law to rece1ve them.• Otherwise, the Act 
does not contain any authorization for d l sseminating 
confidential criminal investigative in formation to 
persons named in investigative reports. Anyone who 1s 
the subject of an investigation and who is charged with 
a crime as a result of that investiqation is entitled, 
under the specific statutory authority of section 
46-15-322, MCA, to receive investigative reports. 
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Furthermore, the Montana Uniform Accident Reporting Act, 
SS 61-7-101 to 118, MCA, provides that traffic accident 
reports prepared by law enforcement officers and 
submitted to the Department of Justice "may be examined 
by any persons named in such report or reports or by any 
driver, passenger, or pedestrian involved in the 
accident or by his representative." S 61-7-114(2), HCA. 
Additionally, a person named in a criminal investigative 
report does have the option to seek dissemination of the 
report by obtaining a district court order or subpoena. 
And, as discussed above, original documents such as 
initial offense reports and initial arrest records are 
publicly available from the originating criminal justice 
agency. 

You have suggested that a distinction be made between 
traffic o!fenses and other offenses with respect to 
dissemination of criminal investigative reports. I find 
no such distinct~on in the Act, and therefore, the rules 
discussed above regarding dissemination of crlminal 
invest igative reports apply equally to reports 
concerning traffic and nontraffic offenses. 

VII. TRAFFIC OFFENSE RECORDS 

F1na11y, you have asked about the relation of section 
44-5-301 (I) (b), MCA, to dissemination o f records of 
traffic offenses. Under section 44 -5-301(1) (b), MCA, 
when a person's conviction r ecord reflects only 
misdemeanors or deferred prosecutions and reflects no 
convictions of any kind for a period of-rfve years from 
the last conviction, excluding convictions for traffic , 
regulatory , or fish and game offenses , then no 
information of any k ind from record or index 
compilations, including traffic offense records, may be 
publicly disseminated. 40 Op. lltt'y Gen. No. 35 at 145 
(1994). 

Again, the original documents "are available to the 
public from the originating criminal justice agency ." 
S 44-S-301 (1) (b), (2), MCA. ln addi tion , court records 
noting convictions for any offense, including traffic 
offenses, are available to the public by operation of 
section 44-5-103(12) (b), MCA. Records of traffic 
offenses maintained by the Department of Justice are 
specifically excluded from the Act's definition of 
"crlminal history record information ." 
S 44-S-103(4)(b)(i), HCII. A certified abstract o f a 
person's operating record is publicly available from the 
Department of Justice under section 61-6-107, HCA. 

THEREFORE, IT IS MY OPINION: 
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1. Under section 44-S-301, MCA, the •original 
documents" available to the public are those 
documents originated by a criminal just ice 
agency which fall wi thin the definition of 
public criminal JUStice information as defined 
in section 44-5-103(121, MCA , including 
initial offense reports initial arrest 
records, bail records, and daily jail 
occupancy rosters. 

2. Under section 44-5-103(12), MCA, an initial 
offense report ls the first record o f a 
criminal JUStice agency which indicates that a 
c riminal offense may have been committed , 
including the initial facts associated with 
that offense: an "initial arrest record" is 
the first record made by a c r iminal justice 
agency indicating the fact of a particular 
person's arrest, including the initial facts 
associated with that arrest . If an initial 
offense report or initial arrest record 
contains information defined as confidential 
by the Act, that informa t ion may have to be 
deleted prior to public dissemination . 

3 . The interests of the public's right to know 
ano an individua l's right of privacy must be 
balanced on a case-by-case basis by t he 
custodian of the criminal J ustlce information 
sought in determining whether criminal 
investigat4Ve 4nformation contained in an 
initial offense report or an initial arrest 
record should be publicly d isseminated. 

4. Recordings of phone calls reporting offenses 
and dispatch recordings should be considered 
public c riminal justice info~tion if they 
fall within the definition given in section 
44-5-103(121, MCA, except that if those 
recordings contain information defined as 
confidential by the Act, deletion of tha t 
information may be required prior to public 
dissemination. 

S. A person not otherwise statutorily authorized 
is authorized by law to obtain confidential 
criminal justice informa tion pursuant to 
sect ion 44-5-303, MCA, when that person has 
obtalned a district court order o r subpoena 
requiring such disclosure. 

6 . Persons other than one charged with an of fense 
are not entitled to receive confidential 
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criminal investigative reports without either 
speci fic statutory authority or a district 
court o rder or s ubpoena requiring 
dissemination. 

7. Under section 44-5-30l(l)lbl. MCA, if a 
person's conviction record I 11 reflects only 
misdemeanors or deferred prosecutions , and 
(21 that conviction record reflects no 
convictions of any kind for a period of five 
years from thr last conviction , excluding 
convictions for traffic, regulatory, or fish 
and game of tenses, then no record or index 
inforrnat1o n of any kind, including traffic 
offense records, may be publicly disseminated . 
However, the Act specifically provides that 
records of traffic o ffenses maintained by the 
Department of Justice are not considered 
c riminal history record information, and those 
records are publ ic ly available by operat ion of 
section 61-6- 107, MCA. 

Very truly yours , 

Mll<E CREELY 
Attorney General 

APPENDIX TO OPI NION NO. 119, ABOVE 

Standard 8 - 2.1 Release of information £y law enforcement 
aqenc1es 

The following regulations should be mad e effect! ve in 
eac h j urisdiction: 

Cal A regulation governing the release of informa t ion 
~elati~g to the commission of crimes and to their 
1nvest1ga tion, ,. ior to tho malting o f an arrest, 
issuance of an arrest warrant, or the filing of Lormal 
charges. This regulation should establish appropriate 
procedures for the release of informatio n. It should 
further provide that, when a crime is belie ved to have 
been committed, pertinent facts relating t o the crime 
itself and to investigative procedures may properly be 
made available, but the identity of a suspect prior to 
arrest and the results of investigative procedures shall 
not he disclosed except to the extent necessary to aid 
in the investigation, to assist in the apprehension of 
the suspect, or t o warn the public of any dangers. 

(bl A regulation prohibiting: 

470 



OPINIONS OF THE ATTORNEY GENERAL 

til the deliberate posing of a person in custody for 
photographing or televisinq bv representatives of the 
news media, and 

(iii the interviewing by rPpresentatives of the news 
media of a person in cus~ody except upon request or 
consent by that person to an interview a fter being 
informed adequately of the right to consult wilh counsel 
and of the right to refuse to grant an interview. 

(c) A regulation providing as followA: 

From the commencement of the 1nvestigation of a cr1minal 
matter until the completion of trial or rlisposi tion 
without trial, a law enforcement officer within this 
agency shall not release or authorize the release of any 
extraJudicial statement, for dissemination by any means 
of public communication, if such statement poses a clear 
and present danger to the fairness of the trial . ln no 
event, however, shall a law enforcement officer make an 
extrajud1.cial statement con.·erning the following 
matt .trs: 

( i) The 
admission, 
refusal or 

existence or contents of any confession, 
or statement given by the accused, o. the 
failu re of the accused to make statement, and 

!iii the possibUit 
offense charged or 
disposition. 

F a plea 
lesser 

of guilty to the 
offense or other 

Consistent with the clear a resent danger standard in 
paragraph tel, a law en forcement officer may be subject 
to discipll.nary action with respect to extra judicial 
statements concerning the following matters: 

(A) the prior criminal record linrluding arrests, 
indictments, or other charges of crime), the 
character or reputation of the accused, or any 
opinion as to the accused's guilt or innocence or 
as t o the merits of the case or the evidence in 
the case ; 

(B) the performance of any examinations or tests, or 
the accused's refusal or failure to submit to an 
examination or test; 

(C) the identity, t estimony, 
prospective witnesses; and 

or credibllity of 

(0) in formation which the law enforcement of fleer 
knows or has reason to know would be inadmissible 
as evidence in a trial. 
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ldl A regulat i on authorizing a law enforcement 
off~cer at any time: 

1 i l to moke a foctua 1 statement of the accused's 
name, age, residence, ~cupation, and family status, 
and, if the accused has not been appxehended, to release 
any further information necessarv to aid in the 
accused • s apprehension or to worn the public of any 
dongers thot may exist; 

(iil t o announce the fact and circumstances of arrest, 
including the ti~ and place of arrest, resistance, 
pursuit, and use ot weapons; 

(iii) to announce 
arresting officer 
investigation; 

the identity of the investigating and 
or agencr and the length of the 

(1V) to announce the 1dent1ty of the vict~m or 
complainant if the release of that information is not 
otherwise prohibited by law: 

lvl to make an announcement, at 
of an} physico} evidence (other 
admission, or statement), which 
description of the ev~dence seized; 

the time of se1Zure 
than a c• .. nfession, 
is limited to a 

(vi) to disclose 
charge, including 
charged; 

the nature, substance, or text of the 
a brief d escription of the offense 

(vii) to quote from or refer without comment to public 
records of the court in the case: 

(viii) to announce the scheduling or result of any stage 
in the j udicial ~rocess; and 

(ix) to request assistance in obtaining evidence. 

lei A regulation providing for the enforcement of the 
foregoing rules by the imposition of appropriate 
disciplinary sanctions. 

Nothing in this standard is intended to preclude any law 
enforcement officer from replying to charges of 
misconduct that are publicly made agoinst him •r her o r 
from participating in any legisla.tive, adminl.atrative, 
or investigative hearing, nor is this standard intended 
to supersede more restrictive rules governing the 
release of information concerning juvenile offenders. 

(End of Appendix to Opinion 'lo. 119.1 
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