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school board in order to be provided 
transportation by the resident district. 

Very truly yours, 

MlKE GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO. 116 

COURTS, DISTRICT - Imposition of consecutive suspended 
o r deferred sentences; 
CRIMINAL LAW AND PROCEDURE - Sequence of consecutive 
suspended or deferred sentences for defendants convicted 
of multiple counts; 
SENTENCE - Sequence of consecutive suspended or deferred 
sentences for defendants convicted of multiple counts; 
MONTANA CODE ANNOTATED Sections 46-18-203, 
46-18-401(4); 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. 
No. 13 (1 97 9), 37 Op. At t 'y Gen. No. 43 (1977) . 

HELD: 1. When a sentencing court imposes a suspended 
sentence or deferred sentence on more than one 
count and orders the periods of suspension or 
deferral to run consecutively, for the 
purposes of p r obation revocation, the 
pro bationary period for count I is considered 
to run before the probationary sentence on 
count II. 

2 . A petition to revoke a suspended sentence may 
apply to more than one suspended sentence. 

Larry J . Nistler 
Lake County Attorney 
Lake County Courthouse 
Polson MT 59860 

Dear Mr. Nistler : 

19 October 1988 

You have requested my opinion r ega rding these two 
questions: 

1. When a sentencing court imposes a 
suspended sentence or deferred s ent ence 
on more than one count a nd orders the 
periods of suspension or deferral to run 
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2. 

OPINIONS Of THE ATTORNEY GENERAL 

consecutively, when doe s the probationary 
period for each count run? 

Does a petition to revoke a 
sentence apply only to the 
sentence then being served? 

suspended 
suspended 

Initially, it must be noted that when a sentencing court 
has suspended sentences and/or deferr d imposition of 
sentences on more than one count aga1.nst a defendant, 
the per ; ods of suspension or deferral run concurrently 
unless the sentencing court specifically orders the 
periods of suspension or deferra l to run consecutively. 
S 46-18-401(4), MC ' See also State ex rel. Herman and 
Roy v . Powe 11 , 1 H Mont." nJ.' 3 6 7 P .2a '"S"ST (19 61 I ; 3'lf 
Op. Att 1y Gen. No. 13 at 44 (19791; 31 op. Att'y Gen. 
No . 43 at 1 8 3 1 1 9 711 . 

Your first question arises in t he context of a 
revocation proceeding, and refers to the situation where 
a sentenci ng cour t has imposed consecutive suspended or 
deferred sentences on multiple counts. The answer to 
the question of when the probati onary periods run for 
each count mus t be resolved o n a case-by-case basis. In 
determining which period o f suspension or deferral is 
being served at any particular time, the sentencing 
terms of the original Judgment must be consulted. 

If the original J udgment does not provide guidance 
regarding the sequ":nce of suspended or deferred 
sentences, the q uestlon should be dealt with by the 
j udge presiding at the revocation proc ev4ing. 

I can find no appl i cable statute or case law which 
a ddresses the exact question of the sequence of 
probationary periods for c onsecutive suspended or 
deferred sentences on multiple counts. However, logic 
dictates that, unless otherwi se specified i n the 
o riginal JUdgmen t , the suspended or deferred sentence on 
the first count would run first, and the second count 
wou ld run second , etc. See S 46-18-203 (2), MCII. See 
also State v. Martinez , 65~.2d 911, 913 (N.M. Ct . llpp. 
1982) (probation violations may be separated on a 
count-by-count basis where consecutive rather than 
concurrent suspended sentences are ordered on multiple 
counts). Thus, for example, if consecutive suspended 
sentences of five years o n count I and ten years on 
count II were imposed, a violation of the conditions of 
probation in the six t h year after conviction would 
warrant revocation of the sentence on count II only. 
Under the same example, a violation of the conditio ns of 
probat ion in the second year after conviction would 
warrant revocatio n of the sen t ences on both counts. In 
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both situat ions, credit for elapsed time whi le on 
probation may or may not be allowed, according t o the 
discretion of the judge pre siding at the revocation 
proceeding. Credit , however, must be allowed for jail 
time already served . SS 46-18-201(31 , 46-23-1013, MCA. 
The s tatutory " good time" allowance does not apply to 
probation or parole. S 53-30-105131, MCA. It should be 
noted that J udges acting in revocation proceedings must 
e xercise sound discretion, and their actions are lawful 
if such discretion is exercised. S 46-18-203, MCA; 
State v. Ford, 42 St. Rptr. 1530, 707 P.2d 16 119851; 
State v. Kern, 41 St . Rptr. 1810 , 695 P.2d 1300 (19841. 

Your second question asks whether the revocation of 
suspended or deferred senten~es applies only to the 
sentence then being served . The conditions of release 
are a part of the judgment in the case , and there is no 
prohibition against revo~ .'lg the uncompleted sentences 
in a single proceeding where the t erms of the judgment 
have been violated. Thus, if the suspended or deferred 
sentences are t o be served consecutively, and time 
remains on more than one period of suspension or 
deferral, then more than one suspension or deferral may 
be revoked in the same proceedinq for violation of the 
terms of the j udgment. See, for e xample, Shearer v . 
State of Alaska, 619 P . 2d-n6 (Alaska 19801 (a single 
revocafron proceeding may res ult i n revocation of 
probation on more than one convictionl . This is 
constitutionally permissible because revocation of a 
suspended or deferred sentence does not constitute 
punishment for a new offense. See State v . Watts, 43 
St. Rptr. 670, 672, 111 P.2d 24,26 (1986). And, since 
a defendant's guilt or innocence of the underlying 
offense is not at issue in a revocation proceeding, he 
need not be afforded the full range of constitut!.onal 
rights d ue him at trial. See Gagnon v . Scarpelli, 411 
U. S. 772, 93 S . Ct . 175 6 (19131; State v. Oppelt, 184 
Mont. 48 , 601 P.2d 39 4, 398 (19791 . Due process does, 
however, require that a person accused of violating 
probation be notified of the alleged vio lations which 
form the basis of the State's petition to revoke 
suspended or deferred sentences. See Ga1non v. 
Scarpelli, §upra: State v. Steffans, 195 Mont.9S, 636 
P.2d 836 (1 8 . 

THEREFORE, IT IS MY OPINION: 

1. When a sentencing court imposes a suspended 
sentence or deferred sentence on more than one 
count and orders the periods of suspension or 
deferral to run consecutively, for the 
purposes of probation revocation, the 
probationary period for count I is considered 
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to run before the probationary sentence on 
count II. 

2 . A peticion to revoke a suspended sentence may 
apply to more than one suspended sentence . 

Very truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 4' OPINION NO. 11 '1 

COUNTY OFFICERS AND EMPLOYEES - County treasurer - a 
ministerial officer whose duties are limi t ed by statute; 
COUNTY OFFICERS AND EMPLOYEES - Lack of authority o f 
county treasurers to refuse partial payment of 
delinquent property taxes; 
TAXATION AND REVEN UE - Period of redemption no t tolled 
by partial payment of delinquent taxe s; 
MONTANA CODE ANNOTATED - Sections 1 - 2- 101, 15-16- 102, 
15-18- 101, 15-18-111, 15 -1 8-1 12 , 15-18- 21 2 t o 15-18- 21 4; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen . No . 
71 (1988), 40 Op . Att'y Gen. No. IS (1983). 

HELD : 1. Put ial p aymen t of delinquent property t axes 
does not toll the period of rede mption. 

2. The coun t y treasurer may not refuse partial 
payment of delinquent property t a xes as long 
as delinquent t a xes are due and the payment is 
made in accordance w~th section 15-16-102(5), 
MCA. 

Speaker Bob Ma rks 
Mo ntana House of Representatlves 
302 Lump Gulch 
Clancy MT 59634 

Dear Speaker Marks: 

You have 
relating 
rephrased 

l. 

requested my 
t o delinquent 
as follows : 

opinion 
property 

Does partial payment 
proper ty taxes toll 
redemption? 
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20 October 1988 

on several questions 
taxes, wh ich I have 

of 
the 

delinqul" •t 
period of 
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