
OPINIONS OF THE ATTORNEY GENERAL 

State ex rel. Palmer v. Hart, 201 Mont. 526, 655 P. 2d 
965 (lfir21-clt is the cour~duty to declare the law as 
it finds itl : Tongue River Electric 11-op v. Montana 
Power Co., 195 Mont. 511, 636 P.2d 862 981) (where the 
te oftS or the StatUte are Clear 1 there iS nO need fOr 
further interpretation) . 

THEREFORE , IT IS MY OPINION: 

Under section 7-32-41 32, MCA, a police officer of a 
first- or second-class munic ipality who is i n jured 
in the performance of duty, is entitle d to the 
difference between any workers ' compensation 
benefits he receives and his regular salary. 
However, the e tatute does not provide for the 
a ccrual of either vacation or sick leave benefits 
during the period of disability. 

Very truly yours, 

MIKE GREELY 
Attorney Gener al 

VOLUME NO. 42 OPINION NO. 115 

SCHOOL BOARDS - Definition o f "eligible transportee" 
under school transportation statutes: 
SCHOOL BOARDS Permission required for eligible 
transportee to be provided transportation out of 
dis~rict; 
SCHOOL DISTRICTS - Definition of "eligible transportee• 
under school tra s portation statutes; 
SCHOOL DISTRICT. Permission required for eligible 
t'"~"sportee to be provided transportation out of 
d u trict 1 
MONTANA CODE ANNOTATED- Sections 20-5-301(3), 20-5-302, 
20-10-101, 20-10-121(1) 1 20-10-122, 

HELD: 1. To be desig• ated an "eligible transportee• for 
the purpose of the school transportation 
statutes, a pupil must reside more than three 
miles from the closest school, regardless of 
the school's location inside or outside the 
resident school district. 

2. If an "eligible transportee" wiehes to attend 
a school outside his district, he or she must 
obtain permission from the resident district 
school board in order to be provided 
tranaportation by the resident district. 
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14 October 1988 

Ted o. Lympus 
Flathead County Attorney 
P.O. Box 1516 
Kalispell MT 59903-1516 

Dear Mr. Lympus: 

You requested my opinion on the following question: 

What is the obligation of a school district 
which does not provide bus transportation to 
pay transportation costs to parents who enroll 
their child without permission o f the resident 
district o s board of trust ees in a district 
other than the district of residence? 

In your request you stated that several school districts 
in Flathead County do not provide schoo l buses for 
student transportation o but instead provide 
reimbursement cont racts to those who are eligible for 
transports tion. Your question is whether those 
contracts must be offered to parents who, without 
permission of the resident district school board, send 
their children to schools outside their ~·esident 

district. 

The governing statute is section 20-10-121111 o MCA, 
which provides in part: 

The trustees of any district may furnish 
transportation to an eligible tran ~portee who 
att ends a school of the district or has been 
granted permission to att~nd a school outside 
of the d istr ict. Whenever the trustees of a 
district provide transportat i on for any 
eligible transportee, the trustees must 
provide a ll eligible transportee& of the 
district with transportation. 

An "eligible transportee" 
20-10-101(21 o MCAo as: 

is defined 

(A) public school pupil who: 

in section 

(a) is not less than 5 years of age nor has 
attained his 21st birthday; 

(bl is a resident of the state of Montana: 
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(c) retardless of district and county 
boundar as, resides-at least 3 mil~ over the 
shortest practical 1route, from the -neirest 
olerating lubllc elementary "'ii'C'hool'Or public 
h gh schoo , whichever the ~ maybe: and 

(d) s deemed by law to reside with his 
par&ue or guardian who maintains legal 
residence within the boundaries of the 
district furnishing the transportation 
regardless of where the eligible transportee 
actually lives when attending school. 
[Emphasis added . ) 

Thus 4 pupil is not an "eligible transpor t ee" if he or 
she resides wi t hin three miles of a school regardless of 
the school's location inside or outside the resident 
school district. 

The meaning of a statute and the legislative intent are 
to be ascertained from the plain, unambiguous language 
used . State ex rel. Huffman v. District Court, 15 4 
Mont. 201, 461 P. 2d847 (1969). The rules of statutory 
c onstruction require the statutory language to be read 
with a view to g1ving vitality to and making operative 
all provisions of law, accomplishing the intention of 
the r~egiAhture when possible . Burritt v. City of 
Butte, 161 Mont. 530, 508 P.2d 563 (19731. 

Onder sect ion 20-10-121(1), MCA, the resident school 
district is obligated to p rovid e transportation to all 
eligible transportees if it provides transportation~ 
any. No such obligation e x ists with respect to pupils 
who are not "eligible transportee&." SS 20-10-122, MCA. 

However, the clear lanquage of section 20-10-121 Ill, 
MCA, authorizes the resident school distri~t to provide 
transportation for an eligible transportee to attend 
school outside the district only when the student "has 
been granted permission." 

The language of t he pertinent stat utes leads me t o 
conclude tha t if a school district is providing 
transportation to any "eligible transportee" it is 
obligated to pr ovide transportation to all "eligible 
traneportees" to attend school in their district. 
However, an "eligible transportee" who wishes to attend 
a school outside his district must obtain permission 
from his school board to be provided transportation by 
his district. 

My conclusion is supported by the fact that the school 
tuition provisions were enact ed in the same year as the 
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school transportation statutes. SS 20-5-301 to 31 4 , 
MCA. St atutes passed at the same time and relating t o 
the same general subject are to be construed together . 
§~&Y of Billings v. Smith, 158 Mont. ' 97, 490 P.2d 221, 

Tr971). The s c hool tuition and transportation 
statutes both authorize the resident school dist r ict to 
pay for students to attend school outside the district 
under certain circumstances. Under section 
20-5-301(3) (a), MCA, if a resident school is more than 
three miles and a nonresident school is l ess than three 
mi l es from the pupil's residence, the resident district 
i s required to pay tuit i on for the pupil to attend 
school outside his district. If a child lives more than 
three miles from any available school and his resident 
district is providing transportation to eligible 
transportees, the resident district is not required to 
pay tuit i on for the child to attend a nonresident 
school; the child must speci fically request the school 
to pay his tuition to attend a school outside h i s 
district. SS 20-S-301 (3) (b), 20-S-302, MCA. Tl> I S, a 
student who lives more than three miles fro~ any 
school--an "e l igible transportee" under the school 
transportation statutes--and whose resident district 
provides t r ansportation to "eliglble transportees,• must 
obtAin permission from his school board for payment of 
his tuit i on to attend a s c hool in another district. 

By t he same token, when a pupil's district is providing 
transportation t o any "eligible transportees," an 
"eligible transportee" is entitled to transportation to 
a school in his district; however, he must obtai n his 
school board ' s permission to be provided transportation 
b y his district to a nonresident school. 

As mentioned earlier, some school districts are not 
providing actual transportation but instead are 
re i mbursing "eligible transportees• for transportation 
costs. This type of reimbursement is included in the 
defi nition of • transportation" for the purpose of the 
schoo l transportation statutes. S 20-10-101(1) (c), MCA. 

THEREFORE, IT IS MY OPINION : 

1. To be designated an "eligible transportee" for 
the purpose o f the school transporta t ion 
statutes, a pupil must reside more than three 
miles from the closest schoo l , regardless of 
the school's location i nside or outside the 
resident school district. 

2. If an "eli gible transportee• wishes to attend 
a school outside his district, he or she must 
obtain permission from the resident district 
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school board in order to be provided 
transportation by the resident district. 

Very truly yours, 

MlKE GREELY 
Attorney General 

VOLUME NO. 4 2 OPINION NO. 116 

COURTS, DISTRICT - Imposition of consecutive suspended 
o r deferred sentences; 
CRIMINAL LAW AND PROCEDURE - Sequence of consecutive 
suspended or deferred sentences for defendants convicted 
of multiple counts; 
SENTENCE - Sequence of consecutive suspended or deferred 
sentences for defendants convicted of multiple counts; 
MONTANA CODE ANNOTATED Sections 46-18-203, 
46-18-401(4); 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. 
No. 13 (1 97 9), 37 Op. At t 'y Gen. No. 43 (1977) . 

HELD: 1. When a sentencing court imposes a suspended 
sentence or deferred sentence on more than one 
count and orders the periods of suspension or 
deferral to run consecutively, for the 
purposes of p r obation revocation, the 
pro bationary period for count I is considered 
to run before the probationary sentence on 
count II. 

2 . A petition to revoke a suspended sentence may 
apply to more than one suspended sentence. 

Larry J . Nistler 
Lake County Attorney 
Lake County Courthouse 
Polson MT 59860 

Dear Mr. Nistler : 

19 October 1988 

You have requested my opinion r ega rding these two 
questions: 

1. When a sentencing court imposes a 
suspended sentence or deferred s ent ence 
on more than one count a nd orders the 
periods of suspension or deferral to run 
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