
OPINIONS OF THE ATTORNEY GENERAL 

is dedicated to the trust fund. Moreover, the authority 
giv~n to the Legislature under Article IX, section S of 

the Montana Constitution to appropriate the interest and 
income from the trust fund may be exercised by a simple 
majority vote. The Legislature exercised this authority 
when it enacted section 17-5-704, MCA, requiring a fixed 
portion of the interest to be appropriated and deposited 
in the permanent fund. By the same token , the 
Legislature could amend or repeal this section by a 
simple majority vote . It is for this reason that 
section 17- 5-704, MCA, does not violate the general rule 
that the act of one Legislature may not restrict the 
power of subsequent Legislatures. See Am. Jur. 2d States 
s 40 (1974). -

THEREFORE, IT IS MY OPINION: 

The Legislatur e may not appropriate by a simple 
majority vote the income and interest earned on the 
coal severance tax trust fund since July 1, 1983, 
and deposited to the permanent fund pursuant to 
sect ion 17-5-704, MCA. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 

COU NTIES - Lack of 
powers to implement 
program; 

OPINI ON NO. 111 

authority of county with general 
employee safety incentive bonus 

COUNTY COMM ISSIONERS - Lack of authority of county with 
general powers to implement employee s afety incentive 
bonus program; 
COUNTY OFFICERS 1\.ND EMPLOYEES - Lack of authority of 
county with general powers to implement employee safety 
incentive bonus program: 
EMPLOYEES, PUBLIC - Lack of authority of county with 
general powers to implement employee sa fety incentive 
bonus program; 
MONTANA CODE ANNOTATED - Section 7-5-2101; 
MONTANA CONSTITUTION - Article XI, sections 4(1) (b), 6; 
OPI NIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. 
No. 17 (1 983), 37 Op. Att'y Gen. No. lOS (1978). 

HELD: A county with general government powers, such 
as Teton County, has no inherent authority 
within its statutory system to implement an 
employee incentive award program whereby 
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county employees are paid bonuses 
ma i ntaining accident-free periods in 
departments. 

for 
their 

21 September 1988 

Russell R. Andrews 
Teton County Attorney 
Teton County Courthouse 
Choteau MT 59 4 22 

Dear Mr. Andrews! 

You have requested my opinion on the following q~estion: 

Does section 7- 5-2101, MCA (the statute 
setting out the general authority of county 
commissioners), grant county commissioners the 
authority to implement a prO<Jram which pays 
bonuses to county employees for maintaining 
accident-free pe riods in their departments? 

You have explained t hat Teton County's government has 
chosen to retain general powers rather than to adopt a 
self-government charter. This fact is important because 
of the nature of the authority of those entities under 
the Montana Constitution. 

Under the Consti ution, local governments have the 
option of adopting a self-government charter or 
retaining general government powers. If a local 
government adopts a charter, then it may exercise any 
power not prohibited by the Constitution, its law or 
charter, hence, it has, in effect, the authority to 
share powers with the state government. Mont. Const . 
art. XI, S 6. If a local government chooses to retain 
general government powers, the local government has only 
the powers given to it by the Legislature. 0 ' F 
Sanitation service v. CH~ of Billings, 43 St. Rptr. ""14';' 
80, 713 P.2d 977, 982 86f; 40 Op . Att'y Gen. No . 17 
at 6.1 (1983). This distinction is central to your 
request because Teton County has not adopted a 
self-government charter. Hence, it may only exercise 
"legislative, administrative, and ot.her powers provided 
or implied by law. • Mont. Const. art XI, S 4 (1) !b) . 

The focus of your request shifts, because of the above 
analysis, to ask whether the Legislature expressly or 
implicitl y authorizes safety incentive bonus programs in 
its grant of general government powers . Title 7, 
chapter 4, part 25, MCA, addresses the compensation of 
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loca l qovcrnment employees . There is no mention i n 
these statutes of any authority t o grant employee 
bonuses. Although there is no e xpress authority in 
Montana law for such bonuses , there is a general grant 
of authority in section 7-5-2101, MCA , wh ich states: 

Ill The board of county commissioners has 
jurisdiction and power, under such limitations 
and restrictions as are prescribed by law, to 
represent the county and have the care of the 
county property and the management of the 
business and concerns of the county in all 
cases where no other provision is made by law. 

(2) The board has jurisdiction and power, 
under such limitations and restrictions as are 
prescribed by law, to perform all other acts 
and thin¥s reguired"£y law notenumeratedTrl 
thu tit e £!: which may be necessar~ !£ tne 
1iiTI discharge of the duties o f t e c hreT 
executive authorfty ~the county government. 
(Emphasis added.) 

In the context of governmental powers, the word 
necessary means "reasonable and appropriate" or 
"reasonably well adopted to the accomplishment" of 
governmental duties o r powers. 37 Op. Att 'y Gen. 
No. lOS at 441, 44 5 (19781. While there is little 
guidance on this subject , it is my opinion that the 
power t o grant empl oyee bonuses may not be inferred from 
this general grant of author ity . 

Because my r esearch dl sc loses no statutes conferr ing 
l!ither e xpres11 or implied authority to ~HJtablish 
employee incentive awards programs, r conclude that 
Teton County has no authority to implement an employee 
incentive 11 ward program . See 40 Op . Att' y Gen. No. 17 
at 66. If the Teton County commi ssioners are interested 
in pursuing the idea, the proper course would he t o seck 
legislative authorization. Th is opi nion does not 
address the situation where an employee incentive 
program is part of a collective bargaining agreement. 

THEREFORE, I T IS MY OPINION : 

A county with general government powers, such as 
Teton County, has no inherent authority within its 
statutory system to implement an employee incentive 
award program whereby county employees are paid 
bonuses for maintaining accident- free periods in 
their departments. 
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Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 42 OPINION NO . 112 

COUNTIES - Authority of counties to execute on liens for 
welfare payments against property bearing a homestead 
declaration; 
LIENS - Authority of counties to execute on 1 iens for 
welfare payments against property bearing a homestead 
declaration; 
PROPERTY, REJU. - Authority of counties to execute on 
1 iens for welfare payments against property bearing a 
homestead declaration; 
PUBLIC ASSISTANCE - Authority of counties to execute on 
liens for welfare payments against property bearing a 
homestead declaration; 
MONTANA CODE ANNOTATED - Sections 70-32-201, 70- 32-202: 
MONTANA CONSTITUTION - Article XI, section 4; 
MONTANA LAWS OF 1973 - Chapter 299. 

HELD: A county may not execute on a lien for welfare 
payments against residential property owned by 
welfare recipients where there has been a 
homestead declaration recorded on the 
property. 

27 September 1988 

J, Allen Bradshaw 
Granite County Attorney 
P.O. Box 490 
Philipsburg MT 59858 

Dear Mr . Bradshaw: 

You have asked my opinion on the following question: 

May the county assert a lien for welfare 
payments against residential property owned by 
welfare recipients where there has bee n a 
homestead declaration recorded on the 
property? 

A dwelling declared to be a homestead is generally 
exempt from execution, S 70-32-201 , MCA. Execution is 
allowed in satisfaction of judgments obtained on debts 
secured by construction liens or certain mortgages, 
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