
2. The Montana Department of Social and 
Rehabilitation Services may not make payments 
under Title IV-E of the Social Security Act to 
Indian children whose foster care or adoption 
placement is subject to exclusive tribal 
jurisdic tion under the Indian Child Welfare 
Act. 

3. The Montana Department of Social and 
Rehabilitatio n Services may not provide child 
p rotection services and benefits funded solely 
by state a nd local monies to Indian children 
whose f oster care or adoption placement is 
subject to exclusive tribal jurisdiction under 
the Indian Child Welfare Act or who are 
eligible f o r comparabl e assistance under 
Bureau of Indian Affairs proqra.ms. 

4. The Montana Department of Social and 
Rehabilitation Services may not continue to 
provide child protection services or benefits 
to an Indian child whose child custody 
proceeding has been transferred from state 
district court to tribal jurisdiction under 
the Indian Child Welfare Act. 

5. The Montana Department of Social and 
Rehabilitation Servicea baa the au thority to 
license foster care homes maintained by 
nontribal members on Indian reservations . The 
Department has the authority to license foster 
care homes operated by tribal members located 
on a reservation only if the tribe does not 
engage in such licensing activity. 

Very truly yours, 

MJ:RE GRBBLY 
Attorney General 

VOLUME NO • 41 OPINl:ON NO. 77 

CITIES AND TOWNS - Special assessmente to be paid by 
city taking assignment of county's rights in tax 
property; 
COUNTIES Duty to take ta.x deed to subdivision property 
struck off following a tax sale; 
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LIENS - Effect of tax deed on special assessment liens; 
PROPERTY I REAL - Assignment of rights to property sold 
to county following tax sale; 
SPECIAL IMPROVEMENT DISTRICTS - Collection of accel
erated assessments following tax sale; 
TAXATION AND REVENUE - Collection of accelerated special 
assessments following tax sale; 
MONTANA CODE ANNOTATED - Sections 7-12-41831 7-12-4191, 
15-17-101(1) lb) 1 15-17-2011 15-17-2071 15-17-303 1 
15- 18-101, 15-18-2031 15-18-309, 85-7-2152; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op . Att'y Gen. No . 
15 (1983). 

HELD: 1. A city must pay all delinquent taxes, 
including special assessments, to a county to 
effect an assignment of the rights of the 
county in property struck off following a tax 
sale. 

2. A county is not requ.ired to taJte a tax deed to 
subdivision property struck off following a 
tax sale. 

3. Following issuance of a tax deed to a county, 
the county is not responsible for payment of 
accelerated delinquent special assessments due 
prior to issuance of the deed. 

Mike 'lalvagni 
Gallatin County Attorney 
Law and Justice Center 
615 South 16th Street 
Bozeman MT 59715 

Dear Mr. Salvagni: 

1 August 1986 

You have requested my opinion on the following questions 
concerni ng the rights of Gallatin County and the City of 
Belgrade to certain municipal property struck off to the 
county following a tax sale: 

1. If a c ity proposes to take an assignment 
of rights from a county in real property 
pursuant to section 15-17-303, MCA, and 
that property is subject to accelerated 
delinquent special assessments as well as 
real property ta.xes, may the county 
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assign its right to the city with the 
city paying the delinquent taxes, 
penalties, costs, and interest, but 
without the city paying the accelerated 
delinquent spec ial assessments? 

2. If the righta of the county to property 
struck off to the county pursuant to 
section 15-17-207, MCA, are not assigned, 
is the county required to take a tax deed 
to the property under section 15-18-203, 
MCA? 

3. If the county takea a tax deed to 
property and is unable to sell the 
property pursuant to sect1.on 7-8-2301, 
MCA, is the county responsible for paying 
the accelerated delinquent special 
assessments to the city? 

4 . If the city has insufficient funds to pay 
the accelerated assessments, may it 
nevertheless take assignment of the 
county's rights in the property, auction 
the pr~perty off, and then place the 
proceeds into the appropriate special 
improvement district fundal 

5. If the answer to question No . 4 is in the 
affirmative, is the city bound to the 
same marketing procedures as the county 
under sections 7-8-2213(2), 7-8-2214, and 
7-8-2218, MCA? 

These questions arise from a factual situation that has 
become i ncreasingly common in Montana counties with 
urban populations: Subdividers who are unable to market 
lots following the creation of special improvement 
districts and levy of assessments have defaulted on the 
payment of the special assessments 11nd general taxes. 

In your situation special improvement districts were 
created for water, sewer, and street improvement within 
the Bullthistle subdivision in the City of Belgrade. 
The developer of the subdivision retained several lots 
and defaulted on the payment of the special improvement 
assessments as well as the property taxes. The Belgrade 
City Council accelerated the assessments and, pursuant 
to section 7-12-4183, MCA, certified the delinquent 
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assessments to the Gallatin co ... nty Clerk ana Recorder 
for collection. This statute grants a city council the 
option L" make all future installments delinquent and 
immediately payable when any one installment becomes 
delinquent. Following acceler ation, the total amount of 
delinquent taxes was approximately $194,000, o f which 
only $5,000 was attributable to general property taxes. 

The property was offered for sale pursuant to section 
15-17-201, MCA. Because there was no purchaser at the 
tax sale, the property was deemed purchased by, or 
"struck off" to, the county in accordance with section 
15-17-207, MCA. Gallatin County received a tax sale 
certi fi c ate and has continued to hold the certificate 
since no offer o f redemption was made during the 
statutory 36-month period of redemption. 

Gallatin County is empowered to assign its 
the subdivision by section 15-17-303, MCA. 
in relevant part provides: 

interests in 
That statute 

Assignment of rights of county. (1) At a';'y 
time after any parcel of land has been b~d 
upon by the county as the purchaser thereof 
for taxes as provided in 15-17-207, the same 
not having been redeemed, the county treasurer 
shall assi gn all the right of the county 
therein acquired at such sale to any person 
who pays the amount for which the same was 
bid, with i nterest upon the original tax at 
the rate of 5/6 of 1\ per m.onth ~nd the amount 
of all subsequent delinquent taxes, penalties, 
costs, and interest as provided by law upon 
the same from time to time when such tax 
became delinquent. 

Gallatin County has not taken a tax deed to the property 
as allowed by section 15-18-203, MCA, and Belgrade is 
interested in acquiring title to the lots . Belgrade has 
joined in your opinion request which i s largely 
concerned wi th wt.ether the City must pay the accelerated 
delinquent special improvement assessments to the county 
treasurer to effectuate a valid assignment of rights. 

1. Assignment of the Rights of the County. 

The purpose of the statutory assignment provision is to 
allow a county to free itself of property encumbered by 
liens without waiti.ng for the c onclusion of the period 

340 



of redemption. A t~ird-party assignee t~ereby acquires 
a property interest subject to the owners 1 right of 
redemption and assumes the risk that this interest may 
not ripen into a clear title because of later 
redemption. Case law in this state has held that, when 
property is struck off to a county and the county 
assigns i t s interest, the assignee does not have title, 
but an inchoate right which can ripen into a title *free 
from all encumbrances .• Higgins v. Montana Hotel 
Corporation, 181 Mont. 1 49, 153, 592 P.2d 930, 933 
U979l . 

Unless a tax sale r esults in payment of all outstanding 
taxes, the property remains encumbered. Section 
7-12-4191, MCA, provides that any special assessment 
levied upon a piece of property creates a lien upon that 
property and that the lien can only be extinguished by 
payment of such assessment with all penalties, costs, 
and interest. 

Were it not for the assignment statute, S 15-17-303, 
MCA, 11 county would be without Any authority to Assign 
its interest in tax sale property . When an assignment 
is made, the statutory terms and conditions must be 
fully satisfied. The statute specifically states that 
the assignee must pay the amount for which the property 
WAS bid At the tax sAle. No provision is included for 
An assignment following partial payment of the 
delinquent general taxes, exc luding the special 
assessment taxes. Unpaid special assessmentb are t o be 
treated in the same manner as general taxes and the 
property sold i n a similar manner. S 7-12-4183, MCA. 
The notice of t11x sale includes recognition of 
delinquent municipal assessments. S 15-17-101(1) (b), 
MCA. Thus, the amount for which tax property is bid at 
a tax sale includes any outstanding special assessments. 
There is no exemption from full payment c reated for an 
assignment to a municipality . All purchasers of the 
assignment stand on equal footing: Upon payment of the 
total amount of delinquencies the assignment is complete 
whether the assignee is a private party or a 
governm.ental body. 

My conclusion that an assignee under section 15-17-303, 
MCA, must pay all taxes including assessments is 
analogous to a prior opinion in which I held that the 
period of redemption cannot be extended by payment of 
part of the delinquent taxes. In 40 Op. Att'y Gen. No. 
15 (1983) I invalidated Missoula County 1 s practice f 
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Allowing the owner of property etruck off to the county 
to pay one year's delinquent taxes and forestall 
issuance of a tax deed for an additional year. Our 
statutes provide only A three-year period of redemption 
during which a redemptioner can avoid issuance of a tax 
deed by payment of delinquent taxes. S 15-18-101, MCA. 
I was therefore unable to read into the statutes a 
process for "partial redemption. • Similarly, I refuse 
to recognize a right of ~partial assignment• that 
extends to a municipal! ty. My conclusion is also 
equitable when viewed from the perspective of the prior 
owner of the property during the period of the 
redemption. That owner, in order to redeem, must pay 
the full amount of delinquency to the county or its 
assignee. A municipal assignee that had received its 
interest at a discount--payment of only general 
tAxes--would receive a windfall from a redemptioner 
making full tender o f all delinquencies. 

For the foregoing reasons I conclude that Belgrade must 
pay all del inquent taxes including the accelerated 
special assessment" in order to take an assignment of 
the rights of Gallatin County. 

2 . Duty 2£. ~ County !,2 !!Js.! ~ ~ ~. 

You have asked whether Gallatin County has a 
take a tax deed. The relevant statute is 
15-18-203, MCA: 

duty to 
section 

Application for tax deed ~ local governing 
body. Whenever a county, city, or town 
becomes the purchaser of property sold for 
delinquent taxes and is the holder of the 
certificate of sale when the time for 
redemption expires, the board of county 
ccm:unissioners, city or town council or 
commission at any time thereafter deemed 
proper may order and direct the county clerk 
and recorder, city or town clerk to apply to 
the county or city treasurer or town clerk, as 
the case may be, for the issuance to the 
county, city, or town of a tax deed for such 
property. 

The statute employs discretionary language stating that 
the boa rd may order and direct the county clerk to apply 
for a deed. Some Montana cases have found this 
authority to be mandatory although the circumstances are 
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distlnguishable. In one case, Malott v. Board 2! 
commissioners of Fergus County, 86 Mont. 595, 285 P. 932 
(19JOI, the Co\lrt found the language of aection 2209, 
R.C.M. 1921 !precursor to section 15-18-203, MCA), 
pe.rmissive but concluded that it must be const:rued as 
mandatory where the interests of an irrigation district 
were concerned. The holding was explained three years 
later in Malott v. Cascade County, 94 Mont. 39 4 , 22 P,2d 
811 (1933). There the Court stated that a trust 
relationship exi11t:s between a county commission and an 
irrigation district that has received a debenture 
certificate in accordance with section 7243, R.C.M. 1921 
(precursor to section 85-7-2152, MCA). Ln deciding that 
the county becomes a trustee, the Court noted: "This is 
but one of the puzzles which may be expected to appear 
from time to time in the operation of Montana's 
maladroit irrigation law." 94 Mont . at •o6, 22 P.2d at 
816. Gi\en this comment on the original Malott holding 
and the clear language of the talC deed statute, "may 
order and direct , • I find that the prior Supreme Court's 
decisions should be considered limited to thei r facts, 
i.e., where an i rrigation district's property and 
bondholders are involved. Thus, a county is under no 
obligation to take e tax deed to subdivision property it 
holds under a tax sal,e certificate. Accord 85 C. J. S. 
Taxation S 920 (19541. 

3. ResponsibiUty for P"YJ!'Mt- of 
Delinquent Special Assessments. 

A further question advanced by Gallatin County is 
whether the County wou~d be responsible for payment to 
the City of Belgrade of the accelerated assessments 
after it takes a tax deed. Section 15-1&- 309, MCA, 
establishes the effect: of a tax deed. This statute 
states in relev~nt part: 

Effect of deed. The deed issued under this or 
any otllei: "'iiW of this state shall convey to 
the grantee the absolute title to the lands 
described therein as of the date of the 
expiration of the period for redemption , free 
of all encumbrances and clear of a.rty and all 
claims of said defendants to said acti on 
except the lien for taxes which may have 
attached subsequent to the sale and the lien 
of any special, local improvement, irrigation, 
and drainage assessments levied aqainat: the 
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property, payable after the execution of said 
deed •• •• 

This statute clearly leaves unaffected special 
assessments payable after execution of the tax deed, but 
extinguishes those payable before the taking of the 
deed. The Legislature possesses power to declare when 
liens for municipal taxes shall exist a nd also has the 
authority to declare when liens for municipal taxes 
shall ceas e. McQuillin, Municipal Corporations S 44.147 
(3d ed. I . 

In the circumstances described in your opinion request, 
the Belgrade City Council accelerated the future 
assessment payments under the authority of section 
7-12-4183 (2), MCA. Bec ause of this acceleration all 
assessmen t payments became due and were payable 
immediately. Thus, since none of the payments is due 
subsequent to issuance of a tax deed for the property, 
the assessment lien would be extinguished in its 
entirety. Onder the plain operation of section 
15-18-309, MCA, the County would not be responsible for 
the past-due accelerated payments once a tax deed is 
acquired . 

The questlons raised by the City of Belgrade enumerated 
four and five are rendered moot by the prior holdings of 
this opini on. As I have stated, Belgrade may not take 
an assignment of the rights of Gallatin County without 
tendering the full amount of delinquent taxes, including 
the accelerated assessments. Where a city has 
accelerated future assessments and these sums are 
substantial, the present statutory procedure under which 
tax sale lands are struck off to the county is 
admittedly inequitable from the standpoint of the 
municipality. Nevertheless, I am constrained to 
interpret the tax property statutes as enacted. 

THEREFORE, IT IS MY OPINION: 

1. A city must pay all delinquent taxes, 
including special assessments, to a county to 
effect an assignment of the rights of the 
county in property struck off followi ng a tax 
sale. 

2. A county is not required to take a tax deed to 
subdivision property struck off following a 
tax sale. 
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3. Following issuance of a tax deed to a county, 
the county is not responsible for payment of 
accelerated delinquent special assessments due 
prior to issuance of the deed . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO . 78 

CITIES AND TOWNS - Lease with option to purchase subject 
to requirement of competitive bidding; 
CONTRACTE - Municipal government must cr~petitively bid 
contract which is a lease with option to purchase; 
MUNICIPAL GOVERNMENT - Requirement to competitively bid 
contract which is a lease with option to purchase; 
MONTANA CODE ANNOTAXED - Section 7-5-4302; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att' y Gen. 
No . 101 (1980). 

HELD: A lease with an option to purchase is subject 
to the requi rement of section 7- 5-4302, MCA, 
that it be competitively bid. 

Philip F. Walsh 
City Attorney 
P.O. Box 588 
White Sulphur Springs MT 59645 

Dear Mr. Walsh: 

4 August 1986 

You have requested my opinion concerning the validity of 
a lease-purchase contract entered into by the City of 
White Sulphur Springs and a private equipment dealer. 
The contract provides that the City will lease a 
front-end loader on an annual basis, and that after five 
successive years of such lease payments the equipment 
will become the property of the City. The contract was 
not competitively bid. You further advise me that under 
the terms of the contract, the City is free to terminate 
the contract by failing to ma.ke any of the annual 
payments . 
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