
THEREFORE, IT I S MY OPINION: 

Count ies must give notice to the Department of 
Fish, Wildlife, and Parks of planned repair s and 
maintenance to bridges and roads in accordance with 
section 87-5-502, MCA, except when an emergency 
threatens such a bridge or road. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 64 

COUNTIES - Delegation of approval of subdivision plats 
to planni.nq board: 
COUNTY COMMISSIONERS Delegation of . approval of 
subdivision plats to planning board: 
COUNTY OFFICERS AND EMPLOYEES - Delegation of approval 
o f subdivision plats to planning board; 
LOCAL GOVERNMENT - Delegation of approval of subdivision 
plats to planning board; 
MUNICIPAL CORPORATIONS Delegation of approval of 
subdivision plat~ to planning board; 
MUNICIPAL GOVEJ.JMENT Delegation of approval of 
subdivision plats to planninq board : 
SUBDIVISION AND PLATTING ACT - Delegati on of approval of 
subdivision plats to planning board; 
MONTANA CODE ANNOTATED - Sections 7-1-114, 76-3-604, 
76-3-608; 
MONTANA CONSTITUTION - Article XI, sections 5, 61 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen. No. 
98 (1980) • 

HELD: A county commission may not delegate the 
approval, conditional approval, or rejection 
of subdivision plats to a planr1.ng board or to 
an administrative officer on the planning 
boar d staff. 

30 Hay 1986 

Robert L. Deschamps, III 
Missoula County Attorney 
Missoula County Courthouse 
Hiss~" l& HT 59802 
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Dear ML. Deschamps: 

I am writing in response to your request for an opinion 
concerninq the £ollowinq question: 

May the a pproval of subdivision p lats be 
delegated by the qoverninq Pody to a planning 
board or to an administrative officer on the 
planning board staff? 

Your letter expla~ns that a decision to approve, deny, 
or conditionally approve a plat is essentially a factual 
determination which answers the questions of whether 
(1) the plat conforms to the standards, and (2) the 
p l at is ill the p ublic interest a c cord.iJlq to the eight 
criteria of s ection 76- 3-il 08, MCA You note that these 
decisions involve some discretion in reviewinq the facts 
but that they do not involve rulemalting or legislative 
determinations . You provide authority for the 
propositi on that the Legislature may delegate 
administrative functions to boards and com~~~.iasions i n 
carrying out the purposes of statutes and various 
CJOVernmental functions for more efficient admi nistr tion 
of the laws. Billinqs Properties, Inc. v. Yellowt ~one 
County, 144 Mont. 25, 394 P . 2d 182(19U); State v. 
Stark , 100 Mont. 365, 5~ P.~d 890 (1935); '-ntieau, 4 
Local Government Law, County ~ S 31.08 (Matthew Bender 
~company, 1985 supp.). 

I have previously addre ssed the authority of a 1oC41 
<JOVern.ment unit to modify ..be procedural require~~~tents 
set forth in state zoning laws. 38 Op. Att'y Ge.n . No. 
98 (1980). In that opinion, I examined the powers of a 
local government with sel£- government powers to provide 
an optl.onal appeal of decisions from the local zoning 
board of adjuatment to the legisLative body. 

The 1972 Montana Conetitutiort provided the framework £0~ 
a lo--al government to adopt a self-governing charter. 
Mont. Const. art. XI, S 5. A local government unit 
which adopts a self-CJOYernment charter may exercise any 
power not prohibited by the constitution, law, or 
charter . Mont. Const. art. XI, S 6. A local <JOvernment 
unit without self-CJovernment powers has only the general 
~overs specifically provided or implied by law. Ci,_ty of 
Bill inqs v. Weatl. ~ax, 38 St . Rpt~ . 1034, 1035-36, 630 
P.2d 1216, 1217-18 (!981). In that case, the Montana 
Supreme Court noted th ~ t. local governments ba.ve o nly 
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such power as is granted them by t he Legislature. That 
decision was recently limited ... n light of the 1972 
constitutional provision relat~ng to self-government 
powers. D & F Sanitation Service v . C\ty of Billing s , 
43 St. Rptr. 74, 79-81, 713 P.2d 977, 98 -82 (1986). In 
D ' F Sa nitation Service, the Court took judicial notice 
of t he fac t that the Billinqs voters had adopted a 
self-government charter on November 14, 1976. In light 
of that charter and the new constitutional provisions, 
the Court r L; ognized that the City of Billings, with its 
self-government charter, has all powers ~ those 
expressly prohibited, 

In my opinion at 38 Op. Att'y Gen. No. 98 (1980 1 , I 
examined the ~imitation enunciated i :J e>c tion 7-1-11 4 , 
MCA, on the actions of 3 local government with 
sulf-government powers. Sect ion 7-1-114, HCA, provides: 

(1 I A loca 1 government with sel f-gover'IUIIent 
powers is subject to the following provisions: 

(e) All laws which require or regul ate 
planning or zoning; 

121 These provisions are a prohibition on the 
self-government unit ac ing other than as 
provided. (Emphasis adde~ . ) ----

There I held that the statute applies to both procedural 
and substantive laws concerning zoninq. 

The question you ask is whether the approval of 
subdivision plats may be d e leqated by the governing body 
to a planninq board or to an administrative officer on 
the planning board staff. Section 76-3-604, MCA, 
provides: 

(1) The governing body or its designated agent 
~ agency shall review the pre~iminary plat to 
determine whethe r it conforms to the local 
master plan if one has been adopted pursuant 
to chapter 1 to the provisions of th~a 
c hapter, and t o rules prescribed or adopted 
pursuant to this c hapter. 
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(21 The governinq body s~all approve, 
cond!ITonaUx approve, or reject the 
prefillllnary plat Within 6'0 daye of its 
presentation ~nleas the subdivider consents to 
an extenaion of the r vi~w period. 

(3) If the qovern~nq ~ rejects or 
conditionally anprovea the preliminary plat, 
it shall forward one copy of the plat to the 
subdivider accompanied by a lett ~r over the 
appropriate giqnature statinCJ the reason for 
rejection or enumerating the conditions which 
mu•t be met to assure approval of the fif>al 
plat. [Emphasis added.) 

Section 7-1-11 4, MCA, prohibits a local qovernment unit 
which has adopted a self~overiUDent charter from 
raodifyin9 the procedures set forth in the zoning 
statutes. A local qovernJDent u.ni t which is not 
self-governing bas only such power as is expressly 
qranted by the Legislature. C}~Y of Billin1a v. 
Weatherwax, 38 St. Rptr. at 10 -36;- 6JO P. d at 
1217-18. It certainly cannot have more power to 
deleqate authority than a self-governing local 
government unit would have. ,.nerally, the municipal 
power to review and approve or disapprove subdivuion 
plata is a delegated power, derived f rom an enablinCJ act 
or a conotitutional provision. Anderson, 4 American tav 
.2! Zoning s 23. 08 1 2d ed. 19 77) • ltere, tbe Montana 
Legislature has not provided enabling leqisla~on Vbicb 
would allow ll county to delegate the approval, 
conditio~al approval, o r rejection o f a preliainary plat 
to a l anning board or an admi nistrative office.r on the 
planning board staff. Had the l.eqislature so intended, 
i• could have mirrored the lanquaqe placed in 
subsection ( 1) to allow the governing body or ita 
designated a<Jent or .SCJency to approve, conditiona~ly 
approvn, or reject the plat. It did not do so. The 
statu t e expressly provide& that the governing body 
itself shall act to approve, conditionally pprove, or 
reject the preliminary plat. 

THEREFORE, rT rS MY OP.INTON: 

~ county commission may not delega e the approval. 
conditional approval, or reJection of subdivision 
plat to a planning board or to an aall!iniatrative 
officer on the planninq board stAff. 
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Very truly yours, 

IU1tE GRBELY 
Attorney General 

VOLOMB NO. U OPINION NO. 65 

PISS AND lliiLDLIJ>E - Authority of landowner to restrict 
permission to hunt: 
PROPERTY, RBAL - Private landowner' a right to r-trict 
pe%JII.is•ion to bunt 1 
TRBSPASS - !xoeedinq permission t~ hunt aa1 
MONTANA CODE ANNO'l'ATBD Sections <15-2-101 {53), 
45-6-201, 45-6-203, 87-1-102(11, 87-3•304) 
OPIN~ONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 
lU (1978). 

A bunter who boa been given pe:rmi .. ion to 
enter onto private property to hunt only for a 
specific kind of big game animal and who 
exceeds that permission by hunting another 
kind of animal may be charged with failure to 
obtain the landowner's pecmission . 

James W. Flynn, Director 
Department of Piah, Wildlife, and Parke 
U20 East • Sixtb Avenue 
Helena MT 59620 

Dear Mr . Plynn: 

2 June 1986 

You have requested my opLnion on a question which I have 
r•atated a a follows: 

If a hunter ie given permia.ion to enter onto 
private property to hunt only f c r a specific 
kind o f big qaae ani111al, -Y the hunter be 
~~qed ~ith eriainal tr.epaae to property or 
failure to obtain landowner ' s ~·•ion if he 
exceeds that permission by hunting another 
kind of ani.IDa17 
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