
extent of any repugnancy, are controlled by later 
statutes. State ex rel. W\liy v. District Court, 118 
Mont. 50, 55, 164 P72~8, 6 (1946). 

THEREFORE, IT IS MY OPINION: 

A l ocal government study commission may recommend 
that the terms of office for county commiasion.ers 
be less than six years if the county has adopted 
the statutory county •commission form• o! 
government. A local governm.ent study commission 
may not, however, recommend that the terms of 
office for county commissioners be less than six 
years if the county retained the form of government 
organized under the general statutes listed in 
section 7-3-111, MCA, 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 52 

CONSTITUTIONS - Appointment of district judge; 
COURTS, DISTRICT - Appointment of district judge; 
ELECTIONS - Election of district judge followi ng 
appointment and confirmation; 
JUDGES - Appointm.ent of district judge; 
LEGISLATURE - Senate confirmation of district judge 
nominee; 
MONTANA CODE ANNOTATED - Sections 3-1-1013, 3-1-1014, 
13-1-104 (11 1 13-1-1071 13-10-201 (61 1 13-14-112 (411 
MONTANA CONSTITUTION- Article VII, sections 8(11, 8(21; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 
115 (19781. 

HELD: An individual appointed by the Governor to the 
office of district judge need not run in the 
gen~ral election for the year in which Senate 
confirmation takes place if, at the time of 
confirmation, the filing date for judicial 
candidates has passed. 
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'l'ed 0. Lympus 
Flathead county Attor~ey 
Flathead county courthouse 
Kalispell MT 59901 

Dear Mr. Lympue: 

10 Harob 1986 

You have asked DIY opinion a.s to whether a district judge 
recently appointed by tbe Governor must run for election 
in the general election to be held in 1986. ln November 
1985 the Governor appointed a new district judge to fill 
the vacancy created by the death of the Honorable 
James M. Salanaky. Judge Salanaky' s term of o£fice was 
to expire in January 1999. Article VII, section 8111 of 
the Montana Constitution provides for the selection and 
confirmation of district judges appointed under these 
circumstances: 

The governor shall nominate a replacement from 
nominees selected in the manner provided by 
law for a ny vacancy in the office of sup~:eme 
cou~ justice or district court judge. If the 
governor f ails to nominate within thirty days 
after receipt of nominees, the chief justice 
or acting chief justice shall maJte the 
nomination, Bach nomination shall be 
confirmed ~ tbe senate, but a nosainatlon made 
while the aen'""ite Is not """In aeasloh shalr-68 
effect!Ve as an appofiitment until the end Ol 
the next. msTon. If the nomination r.-not 
oonf!iiii8d, the office aha.ll be vacant and 
another selection and nomination shall be 
made. [Emphasis added.) 

The underscored constitutional language quoted above is 
paraphrased in section 3~1-1013, MCA, clearly itldioating 
that the Governor' a nOIIIination must in all instances be 
confi.rmed by the Senate . 

On Karch 24, 1986, the LegiBlature will meet in special 
session to consider a number of matters that have arisen 
since the last session adjourned. I have been advised 
that the Governor' & n0111ination will be submitted to the 
Senate for confirmation at the special session , Section 
13-1-104(1) , KCA, specifically provides for election of 
district judges in the general election t.o be held in 
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November of even-numbered years. Section 13-10-201161, 
MCA, however, requires declarations for nomination to be 
filed with the Secretary of State "no later than 5 p.m., 
75 days before the date of the primary election . " This 
filing deadline is applicable to nonpartisan judicial 
candidates. S 13-14-112(4), MCA. Former statutes 
setting similar filing deadlines have bsen held to be 
mandatory by the Montana Supreme Court. State ex rel . 
Bevan v. Mountjoy, 82 Mont. 594, 600 1 268 P. SSii, 56'li 
(1928); State~ rel . Galen v. R{;s, 31 Mont. 227, 230, 
78 P. 301, 302 (1904). The pr ary election must be 
held on the first Tuesday after the first Monday in June 
preceding the general election. S 13-1-107, MCA. Thus, 
the primary election will be held on June 3, 1986, and 
the fil ing deadline for declarations for nomination is 
March 20, 1986. The question thus becomes whether an 
election for the office of district judge must be held 
in November of 1986 when the confirmation of the 
Governor's nominee will not occur, if at all, until 
sometime after the statutory filing deadline provided in 
section 13-10-201(6), MCA. I conclude that the nominee, 
if confirmed, need not run for election in 1986. 

Article VII, section 8121 of the Montana Constitution 
specifies the procedure for the first election following 
Senate confirmation of a district judge nominee: 

If, at the first election after senate 
confirmatiOil, and at the election before each 
succeeding term of office, any candidate other 
than the incumbent justice or district judge 
files for election to that office, the name of 
the 1ncumbent shallbe placed on the ballot. 
[Emphasis added.) 

The language of this constitutional provision sheds some 
light on the issu~ , for it refers to candidates filing 
for the first election after Senate confirmation. The 
drafters of the Constitution obviously intended that 
Senate confirmation must take place before the entire 
election process has been set in motion. This is 
consistent with my holding in 37 Op. Att'y Gen. No. 115 
at 492 (19781, that Senate confirmation of a district 
judge nominee is a prerequisite to placing that office 
on the ballot for election. Potential candidates cannot 
file for election to the instant office by the deadline 
of March 20, 1986, because at that point the nominee 
will not have been confirmed, as required by the Montana 
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Constitution. Failure of the Senate to confirm the 
nomination would, moreover, result in the office 
becoming vacant, in which case the selection and 
coofirmation process would have to be repeated. Mont . 
Const. art. VII, S B(l). The first election after 
Senate confirmation of the nominee for the office, for 
which candidates will have an opportunity to file, will 
be the general election in 1988. See S 13-1-104(1), 
MCA. 

Section 3-1-1014, MCA, provides that a nominee confirmed 
by the Senate "serves until the next succeeding general 
election," and the c andidate elected at that election 
holds office for the remainder of the unexpired term. 
Although at first blush this provision appears to 
require a judicial nominee to run at the first general 
election following Senate confirmation, the statute must 
be read in light of the Constitution. 82 C.J.S. 
Statutes S 362 (1953); Goodyear Aircraft Corp. v . 
Industrial Commission, 158 P.2d 511, 515 (Ariz. 1945) . 
Article VII, section 8 (2) of the Montana Constitution 
specifically refers to candidates filing for the first 
election after Senate confirmation of the nominee. The 
phrase "next succeeding general election" in section 
3-1-1014, MCA, must therefore be construed as referring 
to the next general election after Senate confirmation 
for which the statutory filing deadline has not passed, 
in this case 1988. 

THEREFORE, IT IS MY OPINION: 

An individual appointed by the Governor to the 
office of district judge need not run in the 
general election for the year in which Senate 
confirmation takes place if, at the tim.e of 
confirmation, the filing date for judicial 
candidates has passed. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 53 

ANTIQUITIES -Historic preservation officer's duties to 
identify potential heritage properties; 
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