
basis unless an alternative has been adopted by the 
voters . 

THEREFORE, IT IS MY OPINION: 

1. Malta's local elections must be conducted on a 
partisan basis in the future , unless the 
voters adopt a different plan of government. 

2. Those local public officers who were elected 
on a nonpartisan basis after May 2, 1977, 
served as de facto officers and their official 
acts should be regarded as legal. Local 
officeholders who were elected on November 5, 
1985, may exercise their duties in the same 
manner. 

Very truly yours, 

MrltE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 38 

COUNTY COMMISSIONERS Regularly scheduled meetings 
between board of county commissioners and staff; 
COUNTY OFFICERS AND EMPLOYEES Regularly scheduled 
meetings between board of county commissioners and 
staff; 
OPEN MEETINGS - Regularly scheduled meetings between 
board of county commissioners and staff; 
RIGHT TO !<NOW - Regularly scheduled meetings between 
board of county commissioners and staff; 
MONTANA CODE ANNOTATED - Sections 2-3-202, 7-5-2122; 
MONTANA CONSTITUTION -Article II, section 9 . 

HELD: A regularly scheduled meeting between the 
board of county commissioners and its staff is 
a m.eeting within the terms of the open 
meetings law. 

Harold F. Danser 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Bi~ings MT 59101 
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Dear Mr. Hanser: 

You have requested my opinion on the following question: 

When the board of county commissioners has 
reqularly scheduled meetinqs with its staff, 
are such meetinqs "open meetinqs• under the 
laws and the Constitution of Montana? 

You advise me that the Yellowstone County Board of 
Commissioners meets with its staff at a particular time 
one day a week. Durinq these meetinqs various matters 
are discussed ranqinq from the most trivial l"atter of 
internal manaqement to matters upon which the board will 
eventually take final action. The current practice is 
to exclude the public from these meetings. 

The s tarting point for any consideration of open 
meetings in this state is article II, section 9 of the 
Montana Constitution, denominated the • right to know": 

No person shall be deprived of the right to 
examine documents or to observe the 
deliberations of all public bodies or agencies 
of state government and its subdivisions, 
except in cases in which the demand of 
individual privacy clearly exceeds the merits 
of public disclosure. 

The plain meaning of this section is that the public has 
a very broad right to observe the proceedings which 
occur in government agencies. 

The Legislature has given further gui~ance to this 
constitutional provision by enactment of a statute 
called t .he "Open Meetings" law. Tit. 2, ch. 3, MCA. 
The term "meeting" as de fined in the open meetings law 
is as follows: 

As used in this part, "meeting• means the 
convening of a quorum o f the constituent 
membership of a public agency . . . to hear, 
discuss, or act upon a matter over which the 
agency has supervision, control, jurisdiction, 
or advisory power. 

S 2-3-202, MCA. 
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It is c l ear from thi s definition that meetings are not 
limited to official, final action on a proposal. The 
reach of t h i s s tatute i s quite broad when it refers to 
matters about wM.ch the agency can "hear, discuss, or 
act" and upon whic h i t "has supervision, control, 
jurisdiction, or advisory power.• A l imitation of this 
definition is that it applies to a meeting where a 
quorum o f the "constituent membership of a public 
agency" i~ present. Applied to this case where there is 
a board f county commissioners, i t we. .1ld require the 
presence of at least two commissioners. 

I conclude that a regularly scheduled meeting between 
the board of county commissioners and its staff is a 
meeting wi thin the terms of the open mee tings law. This 
conclusion is not based on judicial interpretation of 
the statu te, because there is none in Montana , but upon 
the plain meaning and fair intendment of the statute 
itself. In order to protect the public's right to know, 
t he open meeting provisions must be liberally construed. 

The Montana Supreme Court has held that there must be 
notice o f a public meeting in order to give effect to 
the open meetings law . Board of Trustees v. Board of 
County Commissioners, 186 Mont:"' 148, 606 P.2d 1069 
(1980). Justice Daly, for the Court, said: 

It is diff icult to envision an open meeting 
held without public notice that still 
accompl ishes the legislative purpose of the 
Montana "open meeting" statutes. Without 
public notice, an open meeting is open in 
theory only, not in practice. 

186 Mont. at 155-56. 

This notice require.ment need not be an onerous one 
particularly when dealing with regularly scheduled 
meetings. Section 7 - 5 - 2122, MCA, requires the board of 
county commissioners to establish a regular meeting date 
by resolution . Publication of thill resolution then 
serves as continuing notice. Special notice would only 
be required for a meeting not held at the regular date. 
~ Board of Trustees v. Board £! County Commissioners, 
s upra. WhTie there have been no court interpretations 
it is reasonable to c onclude that the sufficiency of the 
notice in an emer gency s i tuation would be judged in 
light of the emergency. 
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Like any other public meeting, there may be instances in 
which the meeting between the county c<>mmissioners and 
their s taff could be closed. The teat, however, is a 
narrow one and is contained in t he Constitution which 
refers to situations where "the demand of individual 
privacy clearly exceeds the merits of public 
disclosure.• Mont. Const. art. II, S 9. 

THEREFORE, IT IS MY OPINION: 

A regul rly scheduled meeting between the board of 
county commissioners and its staff is a meeting 
within the terms of the open meetings law. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 

COUNTIES - Crediting f i nes and costs; 

OPINION NO. 39 

COUNTY OFFICERS AND EMPLOYEES - Treasurer: crediting 
fines a nd costs; 
FINES - Crediting fines and costs; 
MONTANA CODE ANNOTATED Sections 20-7-504 , 20-9-
331(2) (C), 20-9-332, 46-18-235, 46-18-603, 53-9-109. 

HELD: The fines and costs collecte d in justi~e court 
and paid to the county treasurer by t he 
ju•tice of the peace should be credited to the 
county general fund pursuant to section 
46 18-235, MCA. 

William E. Berger 
Petroleum County Attorney 
Petroleum County Courthouse 
Winnett MT 59087 

Dear Mr. Berger: 

12 December 1985 

You have requested my opinion on the following question: 
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