
in this case. With this conclusion, I need not reach 
the issue of whet.her the privacy right involved 
outweighs the public's right to know the actions of the 
school district. 

THEREFORE, IT IS HY OPINION: 

The administrators of School District No. 7 do not 
have a constitutionally-protected right to privacy 
regarding the amount of merit pay awarded to them 
pu.rsuant to the district ' s Leadership Evaluation 
ane Compensation Plan. Therefore, the amounts 
should be disclosed to the public . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO . 41 OPINION NO. 36 

FISH AND WILDLIFE - Ose of surface waters for trapping 
and snowmobiling; 
TRESPASS Ose of surface waters for trapping and 
snowmobiling 1 
WATER AND WATERWAYS - Ose of surface waters for trappinq 
and snowmobiling; 
MONTANA CODE ANNOTATED - Sections 23-2-601 to 23-2-644, 
45-6-201 to 45-6-203, 87-2-10114), 87-2-601 to 87-2-604, 
87-3-126; 
MONTANA LAWS OF 1985 - Chapter 556, sections 1, 2: 
chapter 599, section 1. 

IJELD: 1. Landowner permission is required before 
snowmobilinq on the frozen surfaces of state 
waters between the ordinary high-water marks. 

2 . The •stream Access Bill," 1985 Mont. Laws, ch . 
556, does not apply to the trapping of 
fur-bearinq animals. Rather, the State ' s 
criminal trespass statutes apply, malting the 
right to trap fur-bearing animals between 
ordinary high-water marks dependent upon 
whether the trapper has license, invitation, 
or privilege to ente.r or remain upon the land 
and whether a license to trap has been 
secured. 
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James w. Flynn, Director 
Department of Fish, Wildlife, 

and Parks 
1420 Bast Sixth Avenue 
Helena MT 59620 

Dear Hr. Flynn: 

15 November 1985 

You have requested my opinion on the following two 
questions: 

1. Is landowner permission required for 
snowmobiling on the frozen surfaces of 
state waters between the ordinary 
high-water marks? 

2. Is landowner permission required ,for the 
trapping of fur-bearing animals between 
the ordinary high-water 11arks of state 
'!latera? 

Your inquiry arises fr011 the passage of Bouse Bill 265 
during the 1985 Legislative Session. Bouse Bill 265 
(1985 Mont. Laws, ch. 556), popu~arly known as the 
Stream Access Bill, addressed the rights of parties to 
11ake recreational use of the State's surface waters . 
Surface waters, defined as bodies of water, their beds, 
and their banks up to the ordinary high-water marks, are 
divided into t:wo classes of water, which include all 
bodies of water with the e:~Cception of lakes . For 
purposes of this opinion, the distinctions between 
Class I and Class II waters are unimportant. 

Section 2(1) of chapter 556 permits all surface waters 
that are capable of recreational use to be so used by 
the public without regard to ownership of the underlying 
land, with certain enumerated exceptions where landowner 
permission is necessary before recreational use of the 
waters may be made. Section 2 (2) (a) of chapter 556 
requires permission of landowners for •the operation of 
all-terrain vehicles or other motorized vehicles not 
primarily designed for operation upon the water . " This 
exception is pertinent to your question concerning 
snowmobiling on frozen surface waters . The language of 
section 2(2) (a) of chapter 556 which requires landowner 
permissi on for the use of •motorized vehicles not 
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primarily designed for operat~on upon the water• clearly 
applies t o snowmobilu . rf landowner permission ie 
qranted, other statutes that requlate the ownership and 
operati on of snowmobiles would apply. See SS 23-2-601 
t, 644, MCA. 

With respect to your question concerning the trapping of 
fur-bearinq animals on state waters, chapter 556 does 
not apply. Chapter 556 cleals w-ith laws relating to 
•r~creati~na1 use• of state waters. *Recreational use• 
is defined in section 1(10). 

~Recreational use• means witb respect to 
surface waters: fishing, hunting, swimming, 
floating in small craft or other flotation 
devices, boating in motorized craft unless 
otherwise prohibited or regulated by law, or 
craft propel Led by oar or paddle, other 
water-related pleasure activities, and related 
unavolaable or incidental uses. l~phasis 
added.) 

Chapter 556 was not intended to address ~he commercial 
use of state waters, but rat.ber the use of those waters 
in a manner that primarily involves water-related 
pleasure activities. Certain of those activities are 
specifically mentioned in the above-quoted definition of 
•recreational use" 1 however, other pleasure activities 
that are water-related are also included in the 
definition. The trapping of fur-bearing animals is not 
specifically listed as a •recreational use• of the 
state's waters in section 1(10) of chapter 556. Nor can 
it be considered as fittinq within the meaning of the 
phrase •other water-related pleasure activities.• 
Fur-bearing animals include marten or sable , otter, 
muskrat, fisher, mink, bobcat, lynx , wolverine, northern 
swift fox , and beaver. S 87-2-1 01(•) , MCA. The 
trapping of such animals is considered a commercial 
activity, subj ect to certain licensing requirements. 
Because the trapping of fur-bearing anlmals is not 
considered a recreational activity, chapter 556 is 
inapplicable in determining the necessity of landowner 
pe rmission when trapping on state waters. 

Those statutes which do apply to tbe trapp~g of 
fur•bearing animals include the orim.inal trespass 
&tatutes , SS 45-6•201 to 203 , MCA, aa amended by 1985 
Montana Laws, chapter 59~. The criminal trespass 
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statutes make it a crime to enter premises {including 
real estate) without license, i nvitation, or privilege. 

Privilege to enter or remain upon land is 
extended e~ cher by the explicit permission of 
the la.ndowner or other authorized person or by 
the failure of the landowner or other 
authorized person to post notice denying entry 
onto private land. Such privilege may be 
revoked at any time by personal communication 
of notice by the landowner or o ther authorized 
person to the entering person. 

S 45-6-201, MCA, as amended by 1985 Mont. Laws , ch . 599, 
S 1. In addition to compliance with the tresspass laws , 
the trapper of fur-bearing animals must also, of course, 
secure a license to trap under section 87-2-601 to 604, 
MCA. Other restrictions on trapping are found in Title 
87, including a prohibition against the use of boats. 
S 87-3-126, MCA. 

THEREFORE, IT IS I'Y OPINION: 

1. Landowner permission is required before 
snowmobiling on the frozen surfaces of state 
waters between the ordinary high-water marks. 

2. The "Stream Access Bill," 1985 Mont. Laws, ch . 
556, does not apply to the trapping of 
fur-bearing animals. Rather, the State's 
criminal trespass statutes apply, making the 
right to trap fur-bearing animals between 
ordinary high-water marks dependent upon 
whether the trapper has license, invitation, 
or privilege to enter or remain upon the land 
and whether a license to trap has been 
secured. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 37 

CITIES AND TOWNS - Elections conducted on partisan or 
nonpartisan basis: 
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