
~b~ intent o£ the t.eqisleture governs the interpretation 
of a statute. Furthermore, its intent ~~. if 
possible, be ascertained from the plain meaning of the 
words used. Hakar v. Southwestern Railwat Ci!fany, 176 
Mont. 364,578 P,2d 724 (1978). The ohvouantent of 
the Legislature in enacting section 7-S-4207 , HCA, was 
to empower a 'Glunicipalit.y to impo11e a fine or 
irprisonment as punishment for the violation of an 
ordinance. The role of a court in construing a statute 
is simply to aecertain and declare its substance, and 
not to insert what has been omitted. Chennault v. 
-sa::rer, 37 St. Rptr. 857, 610 P.2d 173 (1980). If the 
Leqhlature had intended to provide that a fine for 
violation of a municipal ordinance could be recovered in 
a civil action, it must be presumed that it would have 
put express lanquaqe to that effect in the s tal ute. No 
such language a,ppears in section 7-5- 4207, MCA. 
Fundamental rules of statutory construction, an<! the 
requirement that penal statutes must be strictly 
construed, compel me t o conclude that a municipality 
with general government powers may not es ablish a civil 
penalty and collection system fo~ parking ordinance 
violations, such as the one you have proposed. I 
express no opinion here on the authority of 
self-qoverning cities to do so. 

This conc lusion makes it unnecessary 
your related questions concerning 
provisions and court costs . 

THEREFORE, IT IS MY OPINION: 

for me to answer 
escalating fine 

A city with general qover~ent powers may not 
establish a civil penalty and collection system for 
motor ve hicle parkinq offenses. 

Vuy truly yours, 

MIKE GREELY 
Attorney General 

VOLt1ME NO . 40 OPINION NO. 32 

CITY COUNC:rLMEN Conflict of interest. , public 
contracts, sabcontracts; 
CONFLICT OF INTEREST - Public contracts, municipal 
officials; 
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Cotn"lQCTS - Conflict of interest, public conuacta, 
municipal officiala1 
HtnUCIPAL GOVBDMDT - Conflict of intereat, public 
contracts, aubeontracta; 
PUBLIC OFFICBRS - Conflict of interest, city councilmen, 
public contracts, subcontract•' 
SUBCONTRACTS - Bidding requirements, city councilmen, 
conflict of interest, public contracts; 
MONTANA CODB ANNOTATED Sectiona 2-2-115, 2-2-201, 
7-S-4109, 7-5-4302, 45-7-401r 
OPINIONS OP THE ATTORNEY GBNBRAL - tO Op. Att ' y Gen. No . 
28 (1983) . 

HELD: 1. A subcontract between a corporation, in wbicb 
a city councilman is a major shareholder, and 
a prime contractor on a city project is not a 
*contract• under section 2-2-201, MCA. 

2. A contract awarded to a prime contractor by a 
city council is not a •contract• under section 
2-2-201, MCA, when the prime contractor was 
selected in compliance with section 7-5- 4302 , 
HCA, as the lowest responsible bidder after 
bid adve~tisementa. 

3. A subcontract between a corporation, in which 
a city councilman is a major shareholder, and 
a prime contractor on a city project is not a 
•contract• under section 7-5-4109, MCA. 

t. A contract awarded to a prime contractor by a 
city council is not a •contract• under section 
7·5-4109, MCA, when the prime contractor was 
selected in compliance with section 7-5-4302, 
MCA, as the lowest responsible bidder after 
bid advertisements. 

5. The provisions of section 7-5-4302, MCA, do 
not apply to the awarding of a s ubcontract by 
a prime contractor on a city project. 

6. Section 45-7-401, MCA, is a remedial provision 
and does not create substantive duties or 
obligations for public servants . 

27 January 1984 
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D. W. Mcltenna 
City Attorney 
P.o. Box 389 
Hamilton MT 59840 

Dear Mr. Mcltenna: 

You have requested my opinion on a question which I have 
phrased as follows: 

Whether a city councillllan violates sections 
2-2-201, 7-5-4109, 7-5-4302 and/or 45-7-401, 
MCA, (1) when a corporation, of which he is a 
major shareholder, enters into a subcontract 
with the p rime contractor on a c ity project; 
and (2) the prime, or principal, contract has 
been entered into consiste.nt with section 
7-5-4302, MCA . 

I. 

Section 2-2-201, MCA, provides, in part: •Members of 
the legislar ure, state, county, city, town, or township 
officers or any deputy or employee thereof must not be 
interested in any contract made by them in their 
official capacity or by any body, agency, or board of 
which they are members or employees •••. • (Emphasis 
adoed.) Section 2-2-201(2), MCA, defines the term 
"contract" and excluoes from regulation •contracts 
awardeo to the lowest responsible bidder based on 
competitive bidding proceoures. • The issue presented 
under section 2-2-201, MCA, is whether either the 
subcontract or the prime contract falls within the 
meaning of the term •contract• in that section . 

As used in section 2-2-201, MCA, the term "contract" 
clearly includes only contracts t o which p ublic entities 
are parties . Convers e l y, the term does not apply to 
contractual undertakings, such as construction 
subcontracts , entered into between nonpublic entities 
and other persons. Cf. United States v. Mattin6ly, 344 
F. Supp. 459, 460-=61 (W.O . Ky. 1972) (t e term 
•contracts• in 40 o.s.c. S 270a refers to contracts 
between the Uniteo States government and prime 
contractors); J. W. Bateson Company, Inc . v. United 
States, 434 U.S-.-5~ (1978) (the term "subcontractor* in 
40 o.s .c. S 270a ooes not include sub-subcontractors). 
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Thue, the eubcontract involved here doee not conatitute 
a •contract• un.der eeetion 2-2-201, MCA. 

Section 7-5-4302, MCA, provides a detailed procedure for 
awarding city contracts to the lowest responsible bidder 
after advertiaement for bids. Because the prime 
contract here was awarded in compliance with section 
7-5-4302, MCA, the requirem.ents of section 
2-2-201 (2) (a), MCA, have been satisfied. The prime 
contract does not, therefore, constitute a •contract• 
under section 2-2-201, MCA. I express no opinion, 
however, as to whether a city official may, by virtue of 
a subcontract with a prime contractor, "be interested 
in" a • contract, " as those terms are used in section 
2-2-201, MCA, when the principal contract has not been 
awarded to the lowest responsible bidder based on 
competitive bidding procedures. 

II. 

Section 7- 5-4109, MCA, provides: "The mayor, any member 
of the council, any city or town officer, or any 
relative or employee thereof must not be directly o r 
indirectly interested in the profits of any contract 
entered into by the council while he is or was in 
office. • I recently c unc luded that the definition of 
"contract" in section 2-2-201, MCA, is properly 
incorporated into section 7-5-41 09, MCA . 40 Op. Att'y 
Gen. No. 28 I 1983) . Consequently, neither the 
subcontract nor the prime contract involved here falls 
within the latter section's prohibition for the reasons 
set forth in my analysis of section 2-2-201, MCA, above. 

III. 

Section 7-5-430 2 , MCA, clearly has application only t o 
contracts which a city council directly enters into. It 
therefore does not control subcontracts which the prime 
contractor may subsequently issue . 

IV. 

Section 45-7-401, MCA, is a remedial provisi on to be 
used concerning allegations of official misconduct. See 
State v. DeGeorye, 173 Mont. 35, 566 P.2d 59 (197'f!"'1 
State v. Cole, 74 Mont. 380, 571 P . 2d 87 (1977) . It 
does not establish additional substantive duties or 
obligations for public servants. 
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v. 

Finally, you did not inquire concerninq f'l&eible 
violation of ae~tion 2-2-125(2) (a), MCA, and tbia 
opinion does no~ reach the iasuea which may be presented 
under that section. See generally 40 Op. Att'y Gen. No. 
28 (1983). -

THEREFORE. IT IS MY OPINION: 

1. A subcontract between a corpor ation, in which 
a city councilman ia a major shareholder, and 
a prime contractor on a city project ia not a 
•contract• under section 2-2- 201, MCA. 

2. A contract awarded to a prime contractor by a 
city council is not a •contract• under section 
2-2-201, MCA, wb"!n the prime contractor was 
selected in compliance with section 7- S-4302, 
MCA, as the lowest responsible bidder aft er 
bid advertisements. 

3 . A subcontract between a corporation, in which 
a. city councilman is a major sha.reholde.r, an.d 
a prime contractor on a city projec t is not a 
•contract• under section 7-5· 4109, MCA. 

4. A contract awarded to a prime contractor by a 
city council is not a •contract• under section 
7-5-4109, MCA, when the prime contractor was 
selected in compliance with section 7-5-4302, 
MCA, as the lowest responsible bidder a f ter 
bid advertisementll . 

5. The provisions of section 7- 5- 4302, MCA, do 
not apply to the awarding of a subcontract by 
a prime contractor on a city project. 

6. Section 45-7-401, MCA, is a remedial provision 
and does not create substantive duties or 
obligations for public servants . 

Very truly yours, 

MIKE GREELY 
Attorney General 
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