
THBREPORE, IT IS MY OPINION: 

The per iod of redemptio n for land sold for 
delinquent taxes is provided for by section 
15-18-101, MCA. Payment of all taxes and 
~l!lsessmentli is required for redemption to occur . 
The time period cannot be tolled by payment of part 
of the delinquent taxes. 

Very truly yours, 

MllCB GREELY 
Attorney General 

VOLUME NO. 40 OPINION NO. 16 

SUBDIVISION ~D PLATTINC ACT - ~na lysi s of whether 
exemptions are cla imed f o r the purpose of eva ding review 
under the act; 
SUBDIVISION AND PLATTING 
governments t o require 
entitlement t o exemption; 

ACT - Authority of local 
e videntiary showing of 

SUBOIVlSI ON AND PLA'l'TING ACT - Propriety of certificate 
of survey creating more than one lot t o be conveyed 
under "occasional sale" exemption; 
MONTANA CODE ANNOTATED - Title 76, chapter 2, part 2; 
sections 76·3·102, 76-3-105, 76-3-207, 76-3-301 1 
76- 3- 501, 76-3-507 , 76- 3-608: 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att ' y Gen. No. 
41 ( . :177), 38 Op. Att'y Gen. No. 106 (1980). 

RELD: 1. A single certificate of survey may not reflec t 
the creation of more than o ne lot t o be 
conveyed under the "occasional sale" exemption 
embod ied in section 76-3-207(1) (d), MCA. 

2 . 'l'he question of whether an exemption is 
claimed "for the purpose of evadinq" review 
under the act is one o f fact to be decided by 
the local government in the first instance , 
taking into consider~tion all of the 
surrou nding circumstances. 

3. A local government may require 4 person 
claiming exemption from subdivision review to 
furnish evidr ~e of entitlement to the claimed 
exemption . 
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Jim Nugent 
City Attorney 
City County Building 
Missoula MT 59801 

Dear Mr . Nugent : 

20 Ju1y 1983 

You have requested my opinion on several questions 
arising from the following facts . On September 11, 
1980, a developer filed a certificate of survey dividing 
a tract of land into three parcels. The developer 
retained title to the largest parcel, comprising roughly 
three-fourths of the origina~ tract, and disposed of the 
other two , roughly the southeast quarter, one by gift to 
a member of his immediate family and one by sale. This 
first division was exempted from the review provisions 
of the Subdivision and Platting Act (the Act) under 
section 76- 3-207(l)(b), (d), MCA . On November 17, 1980, 
the developer filed a certificate of survey showing that 
a portion of the gifted parcel was reconveyed to the 
developer. This transaction was exempted from the 
review provisions of the Act under section 
76-3- 207(1) (e), MCA, which pertains to relocation of 
boundaries and aggregation of lots. On November 29, 
1982, the developer filed a third certificate of survey 
creating two additional lots covering roughly the 
southwest quarter of the original tract. Again, one lot 
was to be disposed of by gift and one by occasional 
sale, and, as with the f irst certificate of su-vey, the 
division was exempted from review under section 
76-2-207 (l) (b), (d), MCA. The developer has now 
compl eted and submitted for filing a fourth certificate 
o f survey dividing the balance of the tract into five 
lots, four of which are to be c onveyed to o thers as 
"occasional sales . • The remain ing lot, compri sing 
roughly the area returned to the developer by relocation 
of boundary in the November 17, 1980, certificate of 
survey, is to be conveyed by gift t o a member of the 
developer ' s immediate family. 

You raise two questions arising from these facts : 

1. May a single certificate of survey show 
division of a tract of land into more 
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than one lot to be conveyed under the 
•occasional sale" exemption embodied in 
section 76-3-207 (l) (d), MCA? 

2. Under these facts, are the claimed 
•occasional sales• subject to review 
under the Act on the ground that the 
exemptions ar" claimed • for the purpose 
of evading• the Act? 

The Montana Subdivision and Platting Act, Tit. 76, ch. 
3, MCA, establishes a comprehensive system of local 
government review for proposed "subdivisions.• The term 
•subdivision • is defined generally to include any 
"division of land" creating one or more parcels of less 
t han 20 acres to be conveyed by sale, rental, lease, or 
otherwise . Subdivided lots may not be conveyed until 
plats of the subdi• i sion have been approved by the 
appropriate local governing body, applying the public 
interest criteria set forth ic section 76-3-608, MCA. 
Conveyances in vio lation of t he Act are voidable, 38 Op. 
Att ' y Gen. No . 106 (1990) , and they subject the 
subdividers to actions !~r injunctive relief, 
S 76-3-301(3), MCA, as well as criminal penalties, 
S 76-3-105, MCA. 

Pursuant to the Act, a "division of land • occurs when : 

(o)ne or more parcels of land (ar e segregated) 
from a larger tract held in single or 
undivided ownership by transferring or 
contracting to transfer title to or possession 
of a portion of the tract 2£ properly filing ~ 
certificate of survey or subdi• l sion plat 
establishina the identity of t:he parcels . 
[Emphasis a dea:T 

In the present circumstances, the filing of the proposed 
certificat e of survey would create a "division of land" 
which falls within the definition of "subdivision• and 
which would ordinarily be subject to local government 
review. Title 76, chapter 2, part 2, however, states 
numerous e xe.mptions from various requirements of the 
Act . Section 76-3-207(1), MCA, in particular, defines 
classes of "divisions of land" which, although within 
the statutory definition of "subdivision ,• are not 
subject to the review provisions of the Act. The 
pertinent exemption here is set forth in section 
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76-3-207 (1) (d), MCA: •a slnqle division of a ~arcel 
outside o f ~lattea subdiVisions wben the tranaact~on Is 
an occasional sale. • A filed certificate of survey 
showing more than one division of a parcel c~,not 
qualify for this exemption because the statute expressly 
limi.ts the exemption to •a single d'ivision of a pa.rcel. • 
A conveyance of a l ot by ~eference to such a certificate 
of survey without local government subdivision review 
would be in violation of the Act, because the ~division 
of land• (the filing of the certificate o f s urvey) 
created a "subdivision" lone or more parcels to be 
conveyed) which was not a " single divi s ion• of one 
parcel exempt from review under sec tion 76-3-207(1) (d), 
MCA. 

Your second question presents an in~ppropriate basis for 
qn Attor ney General's Opinion. The question of whether 
a particular exemption ill claimed •tor the purpose of 
evading• the Act is manifestly one of fac t which is 
addressed t o the discretion of the local government. I 
have consistently declined to addxess such questions in 
the context of an advisory opinion. However, to assist 
you in analyzing the issue 1 offer the fol lowing 
observations. As a statute promoting public healt h and 
welfare, the Subdivision and Platting Ac t must be 
liberally construed to effectuate its obj ects. Its 
exemptions must be narrowly applied. State ex rel. 
Florence-Carlton School District v. Board of--count¥ 
Commiss i oners, 1.80 Mont. 285, 291, 590 P.2d602, 605 
(1978). A lOcal government roay legitimately require one 
claiming an exemption from the Act's requirements to 
make some evidentiary showing that the exemption is 
justified. In 37 Op. Att'y Gen. No. 41 (197"7) 1 1 held 
that a local government could, as part of ita rulemaking 
authority under the Act, SS 76-3- 501 to 507 , MCA, 
require persons c laiming an exemption to provide an 
affidavit to the effect that the e xemption was claimed 
1 n good faitP and not for purposes of evading the Act. 
It would also be legitimate for the loca~ government to 
estab, ish by rule some sort of hearing procedure to 
allow the local government to evaluate the evidentiary 
basis for the claimed exemption and allow o r disallow 
it. I am aware that the Supreme Court has invalidated 
regulatio ns adopted under the Act to define the 
"occasional sale" exemption. State !:..1!. !£!..:. Department 
of Health and Environmental Sc1.ences v. LaSorte, 182 
MOnt. 267, 5'96 P.2d 477 (1979) 1 State ex rel. Swart v . 
Casne, 172 Mont. 302, 564 P . 2d 983 (l97ir: ~ever, the 



regulations invalidated in LaSorte and casne. were held 
t~ be inconsistent with the express terms of the 
statute. tn contrast, a teg\llation eetobliahi:\g 
procedures for evaluation of claimed exemptions qives 
SUbstance to the Act's policy of local qovernment 
control of l a nd use, and is certainly consistent with 
the Act'a requirement in section 76-3-301(2), KCA, that 
the clerk and r ecorder notify the local qoverninq body 
when a ~ertificate of survey is presented for f.:..ling 
claimi;1 an exemption under section 76-3-207 I 1) , M.CA. 

Applying the rule announced in Florence-Carlton, the 
party claiming the exemption should bear the burden of 
establishing his entitlement to it. The local governing 
body should evaluate all relevant circumstan~es in 
assessing the claimant • s intent. These circumstances 
might include, inter alia, t'he nature of the ela tmant 's 
business li.e., whether-the claimant is in the business 
of dividing and selling land!, the prior history of Lbe 
particular tract in quest~on li.e., wheth~r this 
cla~ant has engaqed in prior exempt t r ansactions 
involving the tract), and the proposed configuration of 
the trac t after the allegedly exe:tnpt traJ'sactions are 
oo~pleted. The exemptions in section 76-3-207(1), M.CA, 
were not provided to allow a developer to create a 
division of 1and which is for all intents and purpose s 
nothi..g less than an unreviewed subdivision. Rather, 
they were prov~de~ to deal with exceptional 
circumstances under which, in the Legislature ' s 
judgment, full plenary subdivision review is 
unnecessary. A claimant who attempts to eugage in a 
pattern of exempt transact o ns which will result in the 
equivalent of a subdivision without local government 
r~view, see, ~, State ex ~ Departmen t £! H.ealth v . 
LaSorte,-r82 M.ont: 267, 269, 596 P.2d 477 , 479 11979) 
(dl.ctum) , should be denied exemption. If necessary, the 
county attorney may take action to ensure that 
conveyances do not occur in such circumstances. 
S 76-3-301 (3}, MCA. To allow an exemption in such 
c ircumstances would obvious ly subvert the Act ' s public 
policy requiring a priori review of divisions of land 
which may have substantial impact on publ.ic health, 
safety, and general welfare. S 76-3-102, MCA. 

THEREFORE, IT IS MY OPINION; 

1. A single o e rti'icate of ~urvey may not refle c t 
the creation of mo~e than one lot to be 
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conve yed u nder t he •occasional sale" exemption 
embodied in section 76-3-207(l)(d), MCA . 

2. The question o f whether an exemption is 
claimed "for the purpose of evading• review 
under the act is one o f fact to be decided by 
the local government in the first i nstance, 
taking into consideration all of the 
surrounding circumstances. 

3 . A local gov~rnment may require a person 
claiming exemption from subdivision review to 
furnish evidence of entitlement to the claimed 
exemption. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 40 OPINION NO. 17 

COUNTIES - General powers, lack of explicit or implicit 
statutory power to administer community development 
block grant program; 
COUNTIES - General powars, lack of :inherent power to 
administer community development block grant program; 
COUNTY HOUSING AUTHORITY - Implicit power to administer 
community development block grant program; 
INTERGOVERNMENTAL COOPERATION - Interlocal agreement 
between city and county unavailable to empower county to 
3dminister community development block gran t program; 
I NTERGOVERNMENTAL COOPERATION - Interlocal agreement 
between municipal housing authority a nd county may 
empower county to administer community development block 
grant program within ten miles of city limits ; 
LOCAL GOVERNMENT - Powers of genera l power local 
governments u.nder Montana Constitution; 
MUNICIPAL HOUSING AUTHORITY - Interlocal agreemeut 
conferring power on county to administer community 
development block g r nt program within ten miles of c i ty 
limits ; 
MONTANA CODE ANNOTATED- Ti tle 7, chapter 15, parts 21, 
44, 45; Sections 7-11-103, 7-11-104, 7-15-2101, 
7-15-2112 , 7-15-2122, 7-15-4102, 7-15-4103, 7-15-•,413; 
MONTANA CONSTITUTION - Art icle XI, sections 4, !> , 6; 
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