
.1.!o~t1<>r• .;){ :.h• .:-nnst ru.·tacn. pl..sc"'d n tha t se<' t lun by 
t i'> P .>g .. ,.-,.,s a P.d .1sSu<'tdt1onr .. ,'!JII ,ntstertnq 1 t. State 
~ ~ t_...•.,ts a nd Clack County ''· State. 8 ()dcd ot Publ1c 
l;..,_: .. re, 1 ~1 Mon t. 209, r6 P.;>d 100~ (}"!& :?). 

Tht' ,e.,..; f<•• .:orto:Cttvt l ~·QlSJ..ltH>P u• "vtcl~nl. 
tetps:d~l.:or. llil t!.ori zinq the- ,,.:.., .. se u 1 ..ao•' 1t1onal 
AI!IC\\lnts u : ;:.on< j f :-<"'n the e<.~nnuckcd ~o:venue fund, 
~h ach rerlrct rfitlm..sr.,e ..s ntac1pa~ed r"1~~· an sal<.~ries 
.,! th~· C<'n!1 rm.•J ,,Ct lVe !tu·ftohtel c; ! r'lt th"' conunq 
yc.~r . aught u .. r~>nstdf'r,.c!. 

Sltr.ll~r ~t ..,blell's ~: •5£- wtth th~· Ft.•l ! c., Ret.rernrnt. 
s:·~tt>:"""'. T.r. ~ t. :q , ch . (), MeA. See 3- Op. At t · 1· Gen. 
1\1..1. •• 119-- 1- Tht.> prohlo•r!> :nherciit :n tho se St.l LUlt!S 
ve:" - rt.;,·t••d •hro::>uoh ... q Slat lOr . S ee l9"'q Mon t. 

.... s. rr . ' .: . S ll. en. ~ ~- . S 2 . S 1"': Td"' 1 eg1. !>I a • 1 on 
nnqht t:• -'Pfo r o ptLJt\l here . 

:'lfEkf:fORF. , I': :r ~y r> PlN!U;: 

Sect.~on 19-13- lOOt>, MCA , permtts 1 he paylf•'n t uf 
supp:emental b<'ltt!!lts t c Lht t'ectp~ent s b.u;ed on 
·hen~< !"trly sal I!}' pa1d thdt b.:ti!W flSC cll year to a 
~unf1rmec: il<"tlve fu o !19htet of Lho> c1 t y tr .• H last. 
c-mployed hu'l . Th.,. funds d1~: t r1buted t o PERO 1o r 
•h1 , purpo~>t.: . ~ subsec-t H•Io ( 2 1 st;ould therefo r e b~· 
us E> 1 t eo .,.._.1mburse PI::RD fe r the pa~·m.,.nts mack t <' the 
reCIFtents 1n the previous f1scal yea r. 

~err truly your. , 

:O:H'E GREELY 
At t o r nc:y <.e· eral 

\ OLL' I'!E Nl"l . l 'I OPINION NO . 73 

! NITIATl'.'E Al\0 REF'ERE!I:OUM - Appltca u o n t o t.he creation 
o ! a SpeCid l I mprovemer. Dlstrlct ; 
SPEClhL IMPROVEMENT OlSTR l CTS - Repeal by re ferendu111; 
MONTANA CODE ANNOTATED - Secttons 1 - 5-131 1 7-5-132, 
7-5 - 134, 7-5- 137 , 7-1] H02, "- 1"-4!10; 
MOI\"''ANA CONSTITUTIOI" - Ar'-lcle III, secttons 4 to 5 , 
artic le V, sect&on 1, a r ttcle XI, sect1on 8. 
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fiELD: 

OP lNl ONS o~· '!'HE ATTORNFY C£1'!£1\AL 

A resolutio n creat1nq u spec1al 
d1str1ct under sect.Lon ~ - ll- 4 102 , 
subJec t t o repeal by re fe r endum . 

.Lmprovernert 
MCA, 15 not 

28 S~ptembe~ 19 82 

,lose ph R. Hull t, Esq. 
Act1nq Clti At torney 
A r on o w, An de 1: t.C>Il , Rr• ,J tty ;, I "C 

Dr.:1wcr- D 
153 Millll SL r eet 
Sh~lby , MDn ta n~ 5947 4 

Deur Mr. Hunt : 

Yuu huvt> requ£'stcd my o ptn.Lor. < n the f r llt."''lnq qu.:os::.tons 
concern1nq the dppllcatlOn r ~ ·.hr lnllldtlVe and 
re fcn:r.d um po wers t o a ct ~y · s -reot lot, o f a spec toll 
tmprovement dtst rtct : 

I _ Is a res .u tto n ·~:eat:ag a spec.Lal 
lmprovemert d1str1ct under sectt n 
- - lL -~ .0~ . MCA , SUbleCt to repeal by 
rt..~! ,_. rPndum? 

fll.Lng u l ~ sample petltlon 
it r r> f e r<> rr!um vn o1 reso:utton 
S!->c''l.d 1 tmpn •:r•men d l3tt1Ct 

DVPS thr 

request u:g 
~·rea t1ng " 
.ltd.q the 
tesclut t o t. ? 

~ t fec::.tve date o f the 

3 . I f a res• lut1on creal1ng a sp+>c:t 'II 
Lmpro vem<:nt d 1 str H:t ts subJect to repeal 
by r~fetendurr , whut 1s the e ffect o f the 
r.,sclu1.10n ' s rcpedl tf the CJ. I. Y has 
.1reo1dy rd~rvd th~ proposed 1mpro vemenc? 

You h~vc Lndl.Cdted thdt on July 6 , 1982 , the Shelby C1ty 
Counc1l .:1dopced i.l reso l utlor. creating a special 
improvement tll.strlct for t:he purpo se of 1nstalling a 
s t orm- sewer drainag~ system . The staLe laws r elatLng to 
the crecttion o f special lmprovemt:!nt dlst r icts provide 
that tf more than so~ o f the o wne rs o f the propert:y t o 
be assessed for the impr o vements !JCOtest such 
improvements , further proceedings shall be halted . 
S 7 - 12-4 110 , MCA. In this case, the protest by affected 
prope rty o wne rs was not: s uccessful. 
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Th~ qu~st1ons you have posed arose when, .oon a f te r t he 
protest was found to be 1 nsu f! lC 1en t , <1 pet 1 t ion wils 
ftled w1th the Clerk dOd Recorder of Toole County 
call1ng for ' referendum on th<> resolution creut1ng the 
spec-1.:11 lmpro,•en.cnt dlst r tct. 

Th~ powers o! 1ntt1at1ve \nd referendum are reser ved ~o 
th~ people 1n the 1972 Montana Const1tut1or. , 
.:lrt1cle Ill, sect1ons 4 t o 5 , art1c.e V , sect ton I , and 
article Xl, sectton 8. Pursu .. nt to these provJ51ons 1n 
the state const1tUtlon , the Leg1~lature enacted sect tons 
- - 5 - 131 through -- ~- 1]-, MCA. Thes~ sectl.OOS Set forth 
the- proce-dures by "''h1ch l!!ectors o f <>olch local 
qo\·ernment m.1y cxerc1sl' the po"'·ers ... r tnittatt\'<' and 
referendum . Sectton - - 5 - !ll. MCA, prO\'ldt.>s, 1n part , 
that pt!Or resolut t cns and ordtnances may be repeal~d 1n 
tht1 n-.lnner pro\•tded 1n sect tons 7- 5 - 1 3"' Lhrough 7 - 5 - 137 , 
MCA . Br1~fly st~ted , secttons - - 5 - Jll ~hrough 7- S-137 , 
MCA, cal: for the fllllCJ of a petltlOn for refere ndum 
s1gnt>d by 15• o f t~'-" r e g1stered electors of the loc.:~l 
government (S 7-;- 132(3) (d l , MCA ) , wh1ch peuuon , 1f 
submttted pr1o r to t he dffectlVC da t e of the ord t nance 
in quest1on , s hall delay thu rd1nance ' s effec t 1ve da t e 
.!ntll rat1~1cauon by t.he elec t ors IS ~-s- 132(1 ), MCAl . 
Before a p~t1t1on 1s cJ.rculatcci Co r s1gna t urcs , however, 
a sample pet:1t1on mu be submtttec! to the county 
elect 1on adm1n 1strator r approval as to f orm and for 
referral to the local government attorney, who , 1n turn , 
must prepare a statement o f purpose and a statemen t of 
the lmpllcatJ.on of a vote ~or or aga1nst the ballot 
1ssue (S 7-5 - 134 (2} to (4 ), l'ICA}. 

The f1rst quest.1on present.~d 1s whether the general 
power of referendum prov1ded 1n the state constitution 
and enarted J.n sectJ.o ns 7 -5-13! through 7- J-13'~ , MCA, 
appl1es t o a resolutton -reatlng a spec1al 1mprovement 
dtstrJ.ct . I have concluded that lt does not apply and 1 
therefore need not reach your second and th1rd 
questlons . 

Recent Montana Supr eme Courl dec1S1ons have held that 
the 1nitiative and referendum procedu r es apply to 
l egislative actions but noL to acts that are 
admin1strat1ve in character . C1ty of Billtngs v . No r e , 
148 Mont. 96 , 4 17 P . 2d 458 (1966) ; Ct,.>uteau County v . 
Grossman , 172 Mont . 373 , 563 P . 2d 1125 (1977 ); Dieru f v . 
C1ty o f Bozema_.!l , 173 Mont. 447, 568 P . 2d 127 ( 1977) . 
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Whi l e it ~s d~ ff~cult to d ~ fferent~~ te between 
l egislative and ddministrat~ve ac t s , the court i n Die ruf 
determ~ned that an o r d i na nce and resolu tion pass .. .: by 
~e city commission o f Bozeman r e lative to t he crea t ion 
of a spec ~al improvemrnt distr·ct were not subject to 
eithe r re ferendum or initia t ive proced ures:- The Court 
w~nt on t o clte a l ong line o! decisions o; other c~urts 
~n support o f its ~ld ing . 173 Mont . at 45 1-52 . 
Montana case law on th~s po~nt goes back t o the ea r ly 
part of the century when the Montana Supreme Cou r t held 
tn Allen v . C\t~ of Butte , 55 ~lont. 205 at 208 , 175 P. 
S9S at 596 ( I ) , quoting Carlson v . City o f Helena , 
39 Mont. 82 , !Oi: P . 39 1190'1 1 , that : 

The t n t ttattve anti r-eferendum appl~· only t.o 
matters of genera l legislatiur , in whtch all 
the quc1ltf1.ed electors of the cl.ty are 
tnterested , and not to matters of purely local 
concern , such ~ ~ creatton of ~ spectal 
unorovement d~st rtct , 1n which only the 
lnhabt t ants or propert.y o~n~rs dre . nterested . 
(Emphasis added . ) 

Th1s hold t ng was affirmed tn ,oyle v. Ci~y o f Butte , 
55 Mont . 209 , 175 P . 596 ll 'l! R, and d.tsUngiilshed in 
Crossman, 172 Mon t . at. 3-9 . In that case, t he Court 
noted t he d1fference betweer a case ~nvolving use of 
general county funds and a case such as Allen where a 
spectal assessment was ~nvolved . 

I n reach1ng the concluston that a reso.u t · n c rea t~ng a 
special improvement d.tstnct is not .lbJeCt Lo a 
referendum , I h~ve kept ~n mtnd the ~rinci~<L t'Jt , as a 
general rule, a.l matt.crs in whtch t.he voters have an 
tnterest ar., subject to the referendum and 1:h<1t statutes 
tn , id of these reserved powers should be liberally 
construed . See Gr ossman , 172 Mont . ~t 378, and State ex 
r el. Havnes v . D1str1ct Court, 106 Mont . 470 at 48'4:" 
78 P . 2d 937 ~t 9 45 ( 19381 . However , 1n addttlon to 
support !'or my conclusion in the ~lontana case law, the 
fact that there is a specific prov1s.ton in the law that 
enables the af f ected member of the public to protest 
t he creation of special 1mprovement distr1cts is also 
persuasive . Under sections 7- 12-4110 and 7- 12-4 113 , 
MCA , if wri t ten protest against a proposal for a special 
improvement district is made by the owners of more tha , 
50\ of the area of the proper ty to be dSsl:!ssed for 
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improvements, no further action is to be taken on the 
proposal. Thus, citizens affected by the county 
commission's action in this matter do have means by 
which they may register their opposition. 

THEREFORE, IT IS MY OPINION: 

A resolution creating a special improvement 
district under section 7-12-4102, MCA, is not 
subje~t to repeal by referendum. 

very truly yours, 

MIJ<E GREELY 
Attorne y General 

VOLUf'..E NO . 3 9 OPINION NO . 74 

LAND DEVELOPMENT - Subdivision review exemption for 
conversions of existing buildings to condominiums; 
SUBD!VISION AND PLATTING ACT - Subdivision review 
e xemption for conversions of existing buildings to 
condominiums ; 
MONTANA CODE ANNOTATED- Sections 76-3-103(15) , 
76-3-201, 76-3-20 4 , 76-3-207 (1), 76-4-102(7); 
OPINIONS OF Tl:fE ATTORNEY GENERAL - 37 Op . Att'y Gen. No. 
41 (1977), 39 Op . Att'y Gen . No . 28 (1981). 

HELD: Conversions of e xisting rental occupancy 
apartment houses or office buildings t o 
individ ual condominium ownership are e xempted 
from the r equirements of the Montana 
Subdivision and Platting Act, Title 76, ch . 3, 
MCA, by section 76 -3-204, MCA. 

12 October 1982 

Robert L. Descha.mps , III, Esq. 
Mis~oula County Attorney 
Missoula county courthouse 
Missoula, Montana 59801 

Dear Hr. Deschamps: 

You have requested my op1.nion concerning the 
applicability of the requirements of the Montana 
Subdivision and Platting Act, Title 76, ch . 3, MCA, to 
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