OPINIONS OF THE ATTORNEY GENERAL

VOLUME NO. 39 OCPINION NO. 69

LIENS - Continuation of liens for penalties and interest
on delinguent taxes when property acquired by United
States;

LIENS - Priority of lien securing payment of penalties
and interest on delinguent taxes;

LIENS - Securing payment of penalties and 1interest on
delinguent preoperty taxes;

TAXATION - Enforcement of liens for penalties and
interest on delinguent property taxes;

UNITED STATES - Enforcement cf liens for penalties and
interest on delinquent property taxes where property
subject to SBA mcrtgage and where title held by Urnited
States;

MONTANA CODE ANNOTATED - Title 14, chapter 17; section
15-16-403; Title 15, chapter 17; Title 15, chapter 24,
parts 1l and 12; sections 71-1-223, 71-1-224, 71-1-225,
71-1-226, 7"1-1-227, 71-1-228;

UNITED STATES CODE - 15 U.S5.C. § 646, 28 U.5.C. § 2409%a,
é8 U.5.C. § 2410.

HELD: 1. The tax lien provided by section 15-16-403,
MCA, secures both the delinquent tax and any
penalties and interest due thereon,

2. The lien for penalties and interest on
delinguent taxes under secticn 15-16-403, MCA,
does not enjoy statutory priority over an SBA
mortgage.
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3. The lien for penalties and interest is not
extinguished when, after the lien attaches,
the United States takes title to the property
without foreclosure.

4. A county may not enforce a lien for penalties
and interest under section 15-16-403, MCA,
through the tax sale procedures under Title
15, chapter 17, MCA, if there are other prior
security interests in the property.

5. A county may forecluse on a tax lien for
penalties and 1interest on property to which
the United States holds title by suit under 28
U.5.C. § 2409%a.

17 August 1982

Conrad Fredricks, Esq.

Sweet Grass County Attorney
Sweet Grass County Courthouse
Big Timber, Montana 592011

Dear Mr. Fredricks:

You have requested my opinion on the following questions
pertaining tc a parcel uf property subject tc a Small
Business Administration (hereinafter "“SBA") mortgage:

) B Does the tax lien provided by section
15-16-403, MCA, secure payment of penalty
and interest due on delinquent taxes as
well as payment of the tax itself?

2. iIs the tax .ien provided by section
15=16=403, MCA, extinguished when title
to the property subject to the lien is
acquired by the 'nited States after the
Lien attaches?

3. 1£f not, may the property to which such a
lien has attached be sclé under Title 15,
chapter 17, MCA, to enforce the tax lien?

Your first question was answered 1n United States v,
Christeuser, 218 F. Supp. 722, 729 (D. Mont. 1963), a
case 1n which the United States DLrought suit to
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foreclose mortgages held by the SBA. The State of
Montana, Yellowstone County, and Musselshell County were
made defendants because each had a recorded interest 1in
the property in the form of liens for delinquent taxes
plus penalties and interest. The question before the
Court was whether the SBA mortgage had priority over the
state tax liens. The Court found that under 15 U.S.C. §
646, SBA mortgages were subordinated to state tax liens
entitled to priority under state law. However, the
Court held that although a tax lien included penalties
and interest under Montana law, Congress intended to
subordinate SBA mortgages to the state lien for
delinguent taxes but not to the accrued interest and
penalties. The priority of the lien for penalties and
interest was held tc be governed by the principle of
"first in time, first in right." 218 F. Supp. at 729.
Christensen was cited with approval in Salvation Army v.
Board of Equalization, 144 Mont. 415, 420, 396 P.2d 463,
465 (1964), ard the Montana Supreme Court may therefore
be deemed to have approved the federal Court's
interpretation cf Montana law.

Your secocnd gquesticn 1s whether state tax liens for
penalty and i1interest are extinguished when the United
States takes title to the property. As a matter of
federal law the answer 1s clearly no. United States v,
Alabama, 313 U.S. 274, 281-82 (i%41), explicitly holds
that state tax liens are not extinguished when the
United States acquires the property subject to the lien.
Likewise, nothing in Montana law requires the conclusion
that the county's lien was extinguished., This 1s not a
case ir which the interests of all lienors are
foreclosed, either judicially or through exercise of a
power of sale clause which, under Montana law, 15 the
functional equivalent ¢f foreclusure, 6§ T1=-1=-2231 to
71-1-228, MCA. Moreover, the cournty 18 not sceking tco
tax property when title is held by the United States.
Rather the county mercly seeks tu enforce penalties and
interest validly i1mposed against the United States'
predecessor in interest, a private party not tax exempt.
In the former case, a lien which impairs the interest of
the United States i1s cbvivusly constitutionally infirm
48 Montana law clearly recognizes. See Title 15, ch.
24, pts. 11 and 12, MCA. This constitutional infirmity
15 absent when the lien attached before the United
States took title, under the Supreme Court's holding in
Alabama. 3Jid U.S. at 280, I find nething in Montina
law tcC suyggest that a tax lien of which the United
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States had notice when it toock title must cease to exist
merely to give the United States a more marketable
title. See Alabama, 313 U.S. at 282.

Your final question involves the enforcement of the lien
for penalties and interest. You inquire whether the
county may institute a summary tax sale proceeding under
Title 15, chapter 17, MCA, while the United Sitates hulds
title. In my opinion it may not. Christensen holds
that a lien for penalties and interest does nct enjoy
statutory priority over an SBA mortgage under 15 1°.5.C.
$ 646. 218 F. Supp. at 729, The tax sale provisicns of
Title 15, chapter 17, are designed tc enforce licns
entitled to statutory priority over all other claims,
and they therefore make no provision for satisfaction of
prior liens out of the pruceeds of the sale, Assuming
arguenda that the SBA murtgage has privrity, a statutory
tax saie could not satisfy SHBA's Interest.

The guestion arises, however, whether the county could
Lring an actior against the United States to force

foreclosure of i1ts security interest, In 1931, when
Alabama was decided, suc! an actior was barred by the
doctrine cof sovereign imeunity. §12 ©. 5, at 281=§..

Since thar time, CoOngress hae waived the scyvereign
immunity of the United 5States (r casesi involving
property in which the lUnited State2 uwns an interese.
28 V.5.C. § 2410 allows & sUdit against the United States
raising 1ssues roegarding “real or personal property on
which the United Stotes has Ur claims a mortgage or
iien.” This sectior would authorize a foreclusure
actior by the county here Lut for the fagt that the
United States now owns fee title te the property, See
Bank of Hemet v. United States, #d31 F.2d KA1, 664-67 and
r.1 19th Cir. 198l); Bertie's apple Valley Farms v,
United States, 476 F.2 191, 29- [9th Cir. 195 3) ¢ St
alsc Un:ted States v. Bedford Associates, 657 F.2d4 1300,

f2d Cit., 1981}, cer-. decied, S0 U.S.L.W. 31802
[2982). However, 28 UB.S.C. 8§ 240%a has been consttyed
to authorlze an action to forecinse 4 mortdage acainst
property n which the Un:ited States has 3 leaseln la
interest, Bedford ASsuCiates, 83 FoJo a* Lil4=0". Tle

caS¢ 1involved an actice by & bank te foreciuse g
mortgage nn properiy dwrned by Hedirrd buot ldessec O the
nited States, 28 L,E8.C. & 24094 guthiirizas sgui

against the United Stater "to adjucicate & 2isjuted
title to real property in which the United Stuates clatps
an interest, other thah 4 SecUrity (=terdit * water
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rights.” The Second Circuit Court of Appeals reasoned
that a mortgage foreclosure was a "title dispute®™ under
this statute, and that the United States claimed an
interest in the property under 1its status as lessee.
The Court held that the statute authorized the
foreclosure action. Under the reasoning, the county
could bring an action to foreclose its lien under 2B
U.S.C. § 2409a. In such an action. the interest of the
United States would be satisfied first, assuming its
priority in time, with any remainder applied to satisfy
the county's lien. See, e.g., H. B. Agsten & Sons v,
Huntington Trust & Savings Bank F.2d 15C (4th
Cir.), cert, denied, U. 19511,

A secound option is available to the county to enforce
its lien, Alabama clearly held that when the United
States took title a state tax lien was not extinguished,

but merely unenforceable against the United States
because ¢f sovereign immunity. U.S. at 2B1. Under
this ratiocnale, the lien would follow the property into
the hands cf persons buying from the United States. 1d.
at 282, 1f those persons are not entitled to sovereign
imrunity and the prior lien of the United States is
released, the county could apply the provisions of Title
15, chapter 17, MCA, to compel the purchaser to either
satisfy the l.en or see the property sold. While the
lien clouds the United States' title and impedes its
marketability, Alabama states that this fact alone does
ngt render the lien unlawful or void. 313 U.S. at
281-82.

THEREFORE, IT IS MY OPINION:

L. The tax lien provided by section 15=16=4013,
MCA, secures both the delinquent tax and any
penalties and interest due thereon.

2. The lien for penalties and interest on
delinquent taxes under section 15-16-403, MCA,
does not enjoy statutory priority over an SBA
mortgage.

1. The lien for penalties and interest 1is not
extinguished when, after the lien attaches,
the United States takes title to the property
without foreclosure,
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A county may not enforce a lien for pernalties
and interest under section 15-16-403, MCA,
through the tax sale procedures under TilLle
15, chapter 17, MCA, if there are other prior
security interests in the property.

A county may foreclecse on a tax lien for
penalties and interest on property to which
the United States holds title by suit under 28
U.5.C. § 2409a.

Very truly yours,

MIKE GREELY
Attorney General
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