
OPINIONS OF THE ATTORNEY GENERAL 

of that you s t ill get nothing . They average 
out all the monies for cost-of-living and give 
everyone the same amount of dollars . That was 
the in t ent . By basing the cost- of-living [on] 
one specific figure , $1 4, 000, then eve r y 
county official wo uld get the same amount of 
co~t-of- living increase . 

IV Minutes, House Locill Government Committee , 3/12 / 81 , 
p . 8; see also County Compensat1on Board Report for 
Senate Bill 50;'"' p . 6 . While the House Local Gove rnment 
Committee amended the Board ' s pro pos a 1 to allow the 
cost- of- living increase to be based on annual base 
salilry plus populat ion 1nct.emenL , it did not go so far 
as to base t he increase on t otal salary , despite the 
fact that witnesses asked the Committc•c to do so . See 
IV Minutes, House Local Government Committee , 3/12/81, 
p . 8 (John Scully representing the Montana Sheri ~fs and 
Peace Officers Association ) and t estimony on Senate B1ll 
50 of William L. Romine (representing the Montana Clerk 
and Recorder s Association) . The Legislature could have 
re- adopted language applying the cost-of-living increase 
to " the salary authorized for thclt o fficial " during the 
previous year , but failed to do so . 

THEREFORE, IT IS MY OPINION : 

The cost - of-livin<,; 1ncrease authorized for county 
officia l s by section 7-4-2504(1 ), MCA, a pplies only 
to the annual base salary plus population increment 
establ1shed by section 7-4-2503!1), MCA , and not to 
the additional sums included in the salaries of the 
superintendent of schools, sheriff, and 
commissioners under sections 7- 4- 2503 (2) and 
7- 4- 2 107 (1), MCA . 

Very t ruly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO . 66 

ALCOHOLIC BEVERAGES - Counting "floater" all- beverage 
licenses in quota of area to wh1ch transferr~d; 
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DEPARTMENT Of REVENUE - lnclusJ.on of " floater " 
all-alcoholic beverages licenses rn area quota ; 
~ICENSES - Inclusion of " floater " all-alcoholic 
beverages licenses in quota of area to which 
transferred; 
REVISED CODES Of MONTANA, 1947- Sec tion 4-4-206( 41; 
MONTANA CODE ANNOTATED- Sect1ons 16-1-103, 16- 1-104 , 
16- -l- 201 , 16-4-204 (61 (a), 16-4-204 (61 (cl . 

HELD : Section 16- 4- 204 (61 (cl , ~ICI\, requires all 
"floater " all-alcoholic beverages licenses 
transferred between quot.:~ art:!as pursuant to 
section lb-~-204 (6) Ia), MCA , to be counted in 
the .:~11-alcoholic beverages license quota five 
years a:ter the date of transfer. 

Elle~ feaver, Otrector 
Department o t Revenue 
S . w. Mitchel l Bu1ldtng 
Helena, ~ontana 59o20 

Oe.tr ~Is. feaver : 

21 July l'l8:! 

You have requested my DF tnt ~n on the ~ollowing question: 

Does secttOI" lti -4- ::04 ff>l (c) , ~ICA, rcqutrc all 
"floatt>r" all -a lcoholt.= be~·erages lrcenses 
transferred becweer. quo ta areas pursuant to 
sect ton 16 -~- :! 4 ( ()) (al, ~!CA , co be counted 1n 
the all alcohol1c beverages l.cense quo t five 
years after thu date o f tr~n~fer? 

To fully answer 
bne! ly trace :.he 
quot3 syscem . 

thts ques•ton , :t ts necessary to 
h:story of ~lont:a .a ' s ltquor l1cense 

The basJ.c pol1cy underly1ng l1quor laws passed duong 
the 1930 ' s in Montana was regulation and l:m~tatlon on 
the manufacture and sale of alcoholi c beverages within 
the State . State v. Dr1scoll , 101 Mon t. 348 , 365 , 54 
P.2d 571 , 578 (19361 . Th1s pohcy is today embodied in 
section 16-1 - 104 , MCA, ~ 1ch provides 1n pertinent part: 

The purpose and lntent of 
proh1b1t transactions 1n 
place wholly Wlthin the 
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e xcept under state control as specitically 
provided by this coc!e , and every section and 
provision of thjs code shall be construed 
accordingly. 

The intent of the Legislature in enacting 
restr ictions WdS to preserve the health , wel fare , 
safety of th~ people of Montana . § 16- 1-103, ~CA . 

such 
and 

In 1947 , lhP Legislature established what has come to be 
known as the yuot a system, wh ich limils th~ number of 
r e tail beer and liquor licenses which may be issued for 
a particular a r ea . Today , Montana ' s a 1 1- beveraqes 
l1cwnse quot .. is incorporated 1n sect1on 16-4-201, MCA, 
which author1 zes issuance of such licens~s on the basis 
,,f popu! .. tinn with1r u given area . 

Thr 1947 Act conta1ned u "grandfather clause ," which has 
been carr1ed ovwr 1n scct1on 16-4-201(3) , MCA: 

Reta1l dll-beverages l1censes of 1ssuc on 
March 7, 1 '14 7, and "'hich are in exc.:ss of the 
foregoing lim1Lations shall be renewable, but 
~o ntw licenses ~ay be issued in violation of 
such limitations . 

The grandfather clause , coupled with rap1d population 
grnwth bYtween census years 1n some areas , has resulted 
1n gro ssly unequ~l ratios of licenses per lnhabitants 1n 
va r1ous dreils throuqhout Mont.dna. For example , as of 
the 1980 census , Virgin1a City has onw l1cense for every 
48 1~habi tants, wh1le Billings hdS one l1cense for every 
I , 173 lnhabitilnts (DOR printout ) . One consequence of 
this unequal dJ.stributicn of l1ce~ses rn Montana is a 
huge d1sparity 1n the market pr1ce for a license , 
dependinq 0 11 whether dO ~rea has a~ excess or a paucity 
o t 11censes . 

In 1975, th~ Leq1slatur~ established "float~r· 
all-bever ~ye l1quor licenses tn an ~r:ort to facilitate 
mvre equdl d1~tribu~ion cf l1censts th r oughout the 
Std te . Chapter 31li' , sect1on 88 of the 1975 ~on tana 
Ldws , amended s~ct1on 4-4 10 , P.C . M. 194~ (renumbered 
sectit'r 4-4-206(4) , R. C. M. 194"') to allow a license to 
be transferred fro~ one quota 1rea to another in certa1n 
instances: 
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(a) A license may be transferred to a new 
ownership and to a location outs ide the quota 
area fo r wh ich it was originally issued only 
when the following criteria are met: 
(i) the total number of all- beverages 
licenses in the original quota area exceeded 
the quota !or that area by at least 
t wen ty-five percent ( 25%) in the most recent 
c ensus; and 
(iii the total number of all - beverages 
licenses in the quota are a to wh~ch the 
license would be transferred did not ~xceed 
that area • s quo t a by more than twenty-five 
percent (25\) ~n the most recent census; and 
(J.U.) the department finds, after a p ublic 
hearJ.:1g , that the public convenience and 
necessi ty would be served by such a transfer. 

The obv1ous purpose o f the 1975 "floater • amendment WdS 
to permJ.t the transfer of l~censes from areas which have 
ar. excess of licenses into a reas which a r e e xperiencing 
a shortage of lJ.censes . However, subsect~on (b l o f 
section 4- 4-206( 4), R. C.M. 1947, placed ce rta~n 
restrJ.ctions on a ll.cense once i t was flouted into an 
area . The transferred l1cense could no t be mo rtgaged o r 
pledged as secun.ty , and it could onl y be trausferred t o 
another person by 1nhernance upon the death of the 
l1censee . The purpose of these restrict ions was t o 
prevent windfall profits . For e xample, without the 
restrict i ons , a per son could purchase a " floater " 
1 icense a 1: a cheap price in a .:OIMluni ty which ~s over 
quota and sell it at a huge profit in an area wh ich is 
experiencing a shortage of lJ.censes. 

In 1981 , the Leg1slature further mod1fied this s t atute . 
Section 16-4- 204 (6) (a), MCA , now provides that a l1cense 
may be transferred out of an area which is at least 25\ 
over quota and into an area which iq not more than 33 • 
over quota . The percentage was 1ncreased from 25\ t o 
33% apparently to allow more licenses t o be floated J.n t o 
a reas wh1c h are growing rapidly, such as Bill1ngs and 
Bozeman. In addition , section 16-4- 20 4 (6) (a), HCA , now 
provi des that the restr~ct~ons on "f loater " licenses 
shall only apply fo r f1ve years after the date o f 
transfer. After f1v e years, such licenses c an be 
mortgaged, pledged as securJ.ty, o r transfe rred to 
another person. However, section 16-4-204 (6) (d), HCA , 
added a new restrict ion to " floater " licenses . Once a 
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license is transferred into a new quota area, it cannot 
be transferred out again. 

The ap~arent i ntent of the Legislature in lifting the 
restrictions on "floater• licenses after five years from 
the date of trans fer was to encourage r edistribution of 
e xist1ng licenses. If the restrictions were maintained 
indefinitely, there would be very little incentive for 
;omeone to buy a "floater• and move i t to another area, 
because the profit motive would be absent . Similarly, 
the apparent reason for the one rema1ning restriction o n 
"floater" licenses, which mandates that they shall 
remain within the quota area to which they are once 
transferred, is t o further the ultimate goal of the 
"floater• license amendment, red1stributio n of licenses 
throughout the State. The very purpose of transferring 
a license into a new q uota area is to increase the 
number of l icenses in that area. To allow the transfer 
of that license out of t he area would de feat the purpose 
of the " floa t er• system. 

In interpreting statutes, it is necessary to determine 
what in terms or in substance is contained ther ein and 
not to insert what hdS been omitted . S 1-2-101, MCA; 
Dunphy v. Anaconda Co., lSl Mont. 76, SO , 438 P.2d 660 , 
662 (1968) . Nothing in the Montana Alcohol1c Beverage 
Code can be construed to require the e xclusion of 
"floater" all-alcoholic beverage licenses from the 
all-alcoholic beverages quota for a pa ~t icular area. 
Presently, it is the policy of the Department of Revenue 
to exclude " floaters" when determin1ng the quota for a 
particular area, probably because, prior t o the 1981 
amendment to the statute, "floaters" had certain 
negative characteristict which distinguished t hem from 
regular licenses. Since the 1981 amendments, however, 
those distinguishing characteri stics cease to exist at 
the end of five years. "Floater " l1ccnses must, 
therefore, be counted, J USt as any other all-alcoholic 
beverages licenses, in determining the quota for that 
area . To decide othe~ise would be to insert a 
requirement which does not e xist in the present 
statutes. 

This interpretation is consist~nt with the general 
policy underlying the Montana liquor license quota 
system, whic h seeks to assure that t he number of l1qu~r 
licenses is commensurate with the population in a 
particular area. It is also compat ible with the 
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legibla~ive intent embodied in the 
which was enacted to encourage 
existing licenses in the State . 

"floater" amendment , 
redistribution of 

THEREFORE, IT IS HY OPINION: 

Section IG- 4- 204(6) (c) , MCA, requires all " floa ter" 
all-al roholic beverages licenses trans f erred 
bet.,•een quota areas pursu<Jnt to section 
16-4 - :04 (b) (al, NCI\ , to be counted in the 
all -a lcoholJ.c beverages llccnse quot;~ five years 
a(ter the date of transter . 

Very trul y yours, 

MIKE CREELY 
At:.:c.rney Gene:-al 

\"OLUME :-10 . 39 OPI NION NO . 67 

fDUCATION - Pro tectlOn o: t~achers a~;~inst empl oyment 
ctiscrimit.;ltJ.on bJs"d on relationshl.p by marr1age; 
E~!PLOYEES, f'UHLIC - Appl1cat1on of nepotism laws and 
human Rights 1\ct t o emplq•ment itwolving relaLJ.onshJ.ps 
by marriagP ; 
HARRIA...,E A!I:C DIVORCE - Relat10nsl11p by affin1ty; 
!'<EPOTISM - Nepotism law impli,·dly repealec by Human 
R:..ghu: Jl.ct: 
SCHOOL DISTRICTS - human Rtghts Act, preven t i ng 
~rnpJoymertt a:scrJ.mlnalJ.On ; 
SCHOOL DISTR ICTS - !1:epo t1sn lawR ~s affecting employmen t 
o! teachers; 
TEACI!ERS - Human R1.ghts 
employm~nt discrininat1on 
man·iage ; 

; .. c t , 
tcr 

protcct1on aga1nst 
employees rcldted by 

MONTANA CODE ANl\OTATED- Scct1ons 1-l-~19 , 2-2-302, 
Tltle 40, 49- <-303 111 l ui, 49- 3-1 01 Ill (b), 49- 3- 201 Ill, 
72-11-lOS ; 
OPINIONS OF THf ATTORNEY GE~EP~L- 38 Cp . Att ' y Gen . ~o . 

49 . 

HELD: Thf' P.umun Riyhts Act prohib~Ls the bodrd of 
trustees of a school dlslrlct from refusing 
emrloymer• to a teacher solely on the bas1s of 
her rela t 1onsh1p by aff1n1ty to a boa r d 
mo.mber . 
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