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THEREFORE , IT IS MY OPINION : 

The city council has author~ty under sectio n 
75-7-204, MCA, to regulate, control and issue 
conditional permits for the construction and 
~nst.:1llation of a homeowner 's ret<Jining wall, 
constructed for the purpose of preventing erosion 
t o his land by the action of high water, and which 
i s located wi thin 20 horizont.:1l feet of the mean 
a nnua l high wa t er e levation . 

Very t r ul y yours, 

~liKE GREEI.Y 
Attorn~y Gene•al 

VOLUME NO. 39 

ARMED FORCES - Income tax e xemption ; 

OPINION NO . 43 

TAXATION - Income t a x: special mi l~ ta ry e xemptio n; 
~ONTANA CODE ANNOTATED- Sect10n 15- 30 - 116(2); 
OPI~~ONS OF THE ATTORNEY GENERAL - 36 Op . Att'y Gen . No. 
6 4; 
UNITED STATES COPE - Title 10 : sections 101(4) , 101 (22) , 
101 (33) , 261 (d) ; Title 32 : sections 101 (2), 101 ( 12). 

HE LD : "'he salary earned by members of the National 
Gu<:>rd o pera ting under th" CFTM program does 
not qua l1 fy for a tax e xe mp tion pursuant to 
St:Ctl.On 15- )C - 116 12 ), MCA . 

E December 1981 

Ellt!!! Fc .. vE:>r , Director 
Dep<o r· t.men t o [ Rcvt-nue 
Room 455 , ~lllchel1 Budd1ng 
!lel.::na , Montuno 59620 

Dcur Ns. Feavet· : 

You have requested my op1n~on on the followinc_; 4uest1.on : 

Whet.her the salar~· o.!arned by members of the 
Nat1onal Guard opt!r .1ng under the CFT~l 
(ConvPrsion Full Tlmt Mllltaryl program 1s 
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entitled to a tax exempt~on pursuant te> 
sec uon 1 s- 3 o- l I fi I 21 , M'=A. 

Sechon 15- 30- 116121, MCo\ , provides : "The Sdlary 
rece1ved from the vrmed fo r ces by restdents of Montand 
who arc sen·t.ng on act1ve duty ~~~ the regul..tr .1rmed 
forces and who e:ttered tntc DCtl"'t' dut~· from Montana IS 
e x empt from st.-:ttc 1ncome tax ." Pl!rsnns 111 the CFTM 
program formezly s~rved 1n such pos1t.uns as t~chn1c1ans 
and eng1nee1"S and ', w havE> bE>Pn con\."ettud t' full-t 1me 
m1l1tory servtcc tn th<' :-. .. tl\.n,l. Cuard. Tho. nsw~·r t 
your question th•.•r.-ior.: dcp~·nd!; upon wh o•lh••t such 
ser·-·t.ce fall~ 1-.:th1n th~ ~~~·lJl.t of th.- pht ose " m .Jet IVt: 
duty in th~ regular rrn•d forc<s " ~s used 111 :h~ 

statute . 

7hl· Nontano.~ T.<'Cisl.lrurt· otd not ;.-t•"."tdco • def1 >t:lon of 
th1s !'lVOtill phr tst.! ""hen 1t r.no.~cted sr-c·t~on 
15 - 30- 116(21 , MCA, 1n 1915 . fkCCillS<' th• st.tll.ltC 
l.llVOl\·es mlllt I["}" matt<:rS , !"lu"' I.'VLf, lt mP.:tlll~q mar· 
locucally bL Je termino>d hy ret~rt•nc~ u.. pet :..ttwnt 
SP~t~ons ,f chP ~nlt~d StJt••• Cod•. 

"At:t1vc c . ty" 1s dt.!tln~d 1n var• 'US Sl.! tons ot the 
f~ueral C"OU~ IS mean1ng full-tlmC .!Ut}' 1n the otCllVe 
l"lltt:ar~· scrvtco, 1nelud1n<; such !"dct.ll t!ut.~LS as du t ~· 
en tho< active list, full-um.., t: llnlnQ duty , .-:tnd .lnnu:•l 
tra1n1rq cut~·· 10 L" . S . C . S 101 ~~~~; J~ l".S . <.:. S 
HI' (J:!I ; S<'~ \'ashon \" . i."r,ited St<lt<~S, Hi9 F. SupJ:. . '0:? , 
20!) Ol. 0 . C.:a . 19- 31 . I' 1 H I y, •l mo'IT'bo.: r v f th.. N< '> t r..:~ 

SatH nal Cu.:trd ~o; hc "' .r • h~ CfTM p:- qrdm anc I as th·.:s 
Lt:o:-n convertr·cl to a full-ttmt" mtlt t.srr rostt •c-·n ~<•ould be 
Cvns tdered t.o be on " ac · ive duty " uncit·r thf' qrrr-u.tl 
cief1ni:ions o t that to rc. 

Sect ' on 15-30-llf !21, 'TA. c r,t,llr.S thl· fl:rther 
condltioro that tll'• lCt iV" duty Ll.! iJcrforntPd " tn thP 
I~<,.Jlar arrr"'r. "' t:'rc~s." Act· rd1nq -::o thP t:ntted Stu ""!' 
Code, the J:-h r ase " 1 rm..:c.: 1 1 Co's " • ncompa SsL s t h« Army, 
1'\a•:> , A~r Fore• , ~1 ar1: .•. C< 1 ps, anti Cu.tst Cuard . 11. 
l0 

• S . C . § l 0 l ( 4 I ; 3 :? t; • S . C • S I 0 I I :· I • " Reg u 1 d 1 " l s 
dcflnl!d as pl.ort.llnl~r; to " .:1 C!"':JUl.tr component of an 
armed force ." J(l L" . S . C . S 101 (33) . Thu rl"!gular 
componer•s cf the arm~ed fnrces ar<· d~sllnyutSht;d from 
the recogt•lzed reserve comp0n~n~s . which ar• stdtutortl} 
enu111cra~:cd to tnclud" the t\rrr·,- .. ud t.t.r Fcrce Nattonal 
Guords .tnd the f{~~erves of the \"drtous S••rvJ.:c branch .. s. 
10 u.s .c . § 26" -!) 0 
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io:hen all these commonly- accepted def1nJ.t 1ons relattng to 
milita r y affairs are read t ogether , it. becC'mes clea r 
that, as a gener al rule, duty " 1n the regular armed 
forces • does not include sC'rv1ce in reserve 
components--tha t is , 1n the Reserves or the National 
Guard . Therefore, National Guard personnel 1n the CFTM 
program, although on active duty, are not entitled to 
the tax e xemption allowed by sect1on 15-30-116(21, MCA . 

An earlier Atto r ney General's opinion on a stmtlar 1ssue 
held that members of tht Atr Nattonal Guard called o 
acttve duty in the Atr Defense Ale rt program are 
entitled to Mon tana's statutory tax e xempt ton for th .. 
salary received while servtng in that program. 36 Op. 
Att' y Gen . No . 64 at 44 3 119761. The ALr Force 
regulat1ons perttnent t o that optnton specifically 
prov1ded that mentL.!rs of the prograJ!l were ope ra t.tonallr 
constder~d and employed as regular A1r Force a ~tve atr 
defense untts under the command andconlrol of the Au 
Force. Thus, duty in the A1r Defens Alert prograrr must 
be dtsttngutshed from duty 1n thP CFTM program · tscussed 
here, ~cause CFTM t-• rsonne! arf' conside r ed t" be 
members of the Nal1onal Guard rather than members ~f the 
r equla1 Army or regular /\tr Fo •ce. 

THEREFORE, IT TS MY OP INI ON : 

Th~ sala ry earned by members o f the Nattonul Guard 
OfJerau q under the Cf'TM program does not. qualtfy 
fo r a tax exemptton pursuant to seclton 
15-30- 116 1?1, MCA. 

Very truly yours. 

MIJ<E GREELY 
At~t.rney Gencrul 

VOLUME NO. 3<! OPI1'1ION l't. . 44 

DEPARTMENT Of' ADMINISTRATION - Statuto ry authOrlty 
acqu1re ana dispose of state property ; 
PROPERTY, PERSONAL - State property; 
PURCHASING - ExclusiVL authortty 
Admin1stra t ion for state prope rty; 

of Dapi'lr tment 

tO 

'· I 

STATE AGENCIES - Lack o f authority L o trad .. 
property Wl thout Department o f Admi n1stration 

1n st.ne 
approval; 
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