
OPINIONS OF THE ATTORNEY GENERAL 

It is siqn1ficant t o note thaL the Montana statute that 
prescribes the regulatory powers of the Board of 
Aeronautics , S 67-3-421 , MCII was enacted in 1967 and 
last amended in 19-4; the federal preemption statute, 49 
U.S .C . S 1305, was enacted 1n 1978. Thus the Montana 
statute as it pre~ently stands does not r eflect 
contemplation by the Mon tana Legislature of this broad 
federal preemption. 

The hold1ng of the court 1.n Hughes ~ Corp. clearly 
applies to the question at hand . 

THEREFORE, IT IS MY OPINION: 

Federal law preempts 
authority t o regulate 
or serv1.ces of air 
specifically e~empted 
Aeronautics Board. 

the Boa~d o f Aeronautics ' 
the Lntrast'te rates, routes 
carr1ers that are e1ther 
o r certif1ed by the Civ1l 

Very truly yours, 

MIKE GREELY 
Atto r ney General 

VOLUME NO. 39 OPINI ON NO. 42 

ENVIRONMENT - Authority to 1ssue cond1t1onal pernut to 
build retaining wal l on lakeshore ; 
LOCAL GOVERNMENT - AuthorLty tO 1ssue condll l Onal permit 
t u bu1ld retain1ng wall on lakeshore; 
LOCAL COVERNME~T - C1ty counc1l ; 
STATLITES - Con" ruct l on ; 
MONTANA CODE ANNOTATED Sections 75-1 -201 , T1lle 7 , 
part 2, 75-7-202(21, 75-7-204, 75-- -208, 75---212. 

HELD: The city council has author1 t y under section 
75- 7-204, MCA, to regulate, contr ol and 1ssue 
cond1t1onal permits fo& the constructiOn and 
installation of a homeowner's retaining wall, 
const ructed for the purpose of p.eventlnq 
eros1on to h1s land by the acuon of h1gh 
water, and which 1s located w1th1n 20 
horizontill feet of the mean annual h1gh wa ter 
elevatlon . 
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OPINIONS OF TilE ATTORNEY GENERAL 

9 December 1981 

Leo F1sher , Esq . 
City Attorney 
Baker and Second Street 
Wh1tef1sh, Montana 59937 

Dear Mr. F1sher: 

You hdve requested my opi n1 on on whether the ct ty 
council has statutor y author1ty to regul~te . control a nd 
tssu~ ccndl ttonal permtts !or the cons truc tton and 
installatton of a homeowne r' s retatnJ.ng wa ll , buil t to 
prevent erosJ.on o hJ.s lar.d by dCtton of htgh .. ater, and 
wh 1ch 15 located WJ.th1n 20 hor1zontal f prt a £ the mLar 
annual htgh water elPvatLon . 

Chapt.;r 7 , part 2 of Tttle 75 , MCA , whtch txrtatns tc
lakes ~nd lak~shor~s , has no t been cons tru~d by the 
~lont-.~n .1 Supreme Court. ThL l••g1slat1VE:' purpose, wh tch 
ts Sldtcd in sect1on 75-7-201, MCA, as to confer 
slatu l<.~ry author1ty en lOC<tl g<•Vl'rntnq bnd~··s t o 
esl;, hI 1 sh po llc 1es des1gnec! t" c-onse~..... ,, nd protect 
l " k<'s und lakcshures, 1n tht• l " "·crcs t o f m .. 1rta1n1ng 
publrc h~alth . .. clfare and ~ .. ~cty . The tltle o f the act 
surtes: 

1\r ac-t to prnto:ct lak.:shcr£'s by requi r u.g a 
pcrmll fo r t"Y wo rl{ ... fl. ·h wot..ld <Jlt~r or 
dJ.n,lntsh r .ake; r<"•!Ul t 1nq loc.Jl <j<'\"Prnlnq 
bodte~ tC' adLpt t• •qulattons qrvcrntng the 
tssu H:C< o : such i''"rl"l!:s; prnv_dtr g tor 
varlul'-t'S, JUdlCldl rt:Vlt:W ur.d furdtnq ; o)nd 
pro· Hllrq an efft:t.:t:•.•c ddt•·. IEtrphas1s 
added . I 

•: .• ~l.P!'hnrt? " lS dl.'t u.ed .JS ·~ Ill' pertmt tel u! 3 lake ,.•hen 
tl>r !.Jl,o: 1s " n.c ... n .. nnu ... l hlr:t: - ... dt.t:l 
tnclud:ng the l.1nc! \ol'hln 20 hc ruwntdl :'"'' ~ 
htqh-W·<~•·r l'lt!Vdll Ot:." 4; - .. - --~0!12) , ~Ch . 

" J.., c· a- 1 on , 
fro!!' fhat 

hLrk !nr whtch pornzt ruqu1r~d . I l l A petson 
" 'ht ;:.rq:.oses to de L:} ... o rk thdt "':I I "Iter or 
d1~ :n tsh th• course, cur tt!nl, n 1 
'"rc ~-scct.onul ...aro...: • ... d ; .. lakP r r 1. • .. c 
laku!'hO<•' must ftrs · st>curc a rermtt ! vr tnt• 
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work from the local governing body. (21 
Without limitation, the following activities, 
when conducted below mean annual high-water 
elevatlon, are examples of work for which a 
permit is required: construction of channels 
and ditches; dredging of lake bottom areas to 
remove muck, silt, or weeds; lagooning, 
meaning the placement of a narrow strip of 
land across a portior of a lake to create a 
lagoon; fil1 1ng; construct1ng breakwaters of 
pilings; constructing wha rves and docks. 
(Emphasis added.] 

In construing statutes, legislative intent lS to be 
determined from the plain meaning of the words used, if 
possible . State v . Weese, 37 St . Rptr. 1620 , 616 P.2d 
3-l (19801. Where the language of a stalute is plain, 
unambiguous, di ·ect and certain, the statute speaks for 
itself and t here is nothing left to construe . Olson v. 
Manion's, Inc., 162 Mont. 197, 510 P.2d 6 (19731. 

Applying these rules of statutory const ruct ion , it is 
clear that th Leg1slature intended to confer broad 
powe rs upon local governing bod1es t o promulgate 
regulatJ.ons to conserve and protect the lakes and 
lakeshores. Among the powers :>rovJ.ded by the 
LegJ.slature are m1n1mum requ1rements whi ch the govern1ng 
bodies must consider in grant1ng or denying perm1ts. 
Those requirements are set forth 1n section 75- 7- 208, 
MCA. 

The govern1ng body is authorized to deny the 
appl1ca t1on, grant a perm1 t o r a condl.tlona 1 perm1t, 
pursuant t o section 75-7-212, MCA. The Leg1slature did 
no t spec1f1 cally def1ne how cond1t1onal a pcrml.t can be, 
but it is obv1ous that the Leg1slaturc intended to 
.:~uthorue the govern1ng bod1es t o require those 
condJ.tJ.ons .. n1ch would fulflll the act 's purpose and 
obJecLives heretofore discussed. 

Th~.: constructl.or. and J.:'lstallatlon of a reta1n1ng wall 
that affects a lakeshore as descr1bed 1n section 
75- 7- 20 4, MCA, 1s governed by thls act. The governing 
body 1s author1zed to 1ssue a c -.nd1tional perm1t ~n 
accordance w1th sect1on 75- 7-212, ~CA. The au thority 
conferred on the local govern1ng bodies by the 
Legislature under th1s ac~ 1ncludes the power t o 1ssue a 
cond1t1onal permit to f ! fill the purposes and 
obJeCtJ.ves of the act. 
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THEREFORE , IT IS MY OPINION : 

The city council has author~ty under sectio n 
75-7-204, MCA, to regulate, control and issue 
conditional permits for the construction and 
~nst.:1llation of a homeowner 's ret<Jining wall, 
constructed for the purpose of preventing erosion 
t o his land by the action of high water, and which 
i s located wi thin 20 horizont.:1l feet of the mean 
a nnua l high wa t er e levation . 

Very t r ul y yours, 

~liKE GREEI.Y 
Attorn~y Gene•al 

VOLUME NO. 39 

ARMED FORCES - Income tax e xemption ; 

OPINION NO . 43 

TAXATION - Income t a x: special mi l~ ta ry e xemptio n; 
~ONTANA CODE ANNOTATED- Sect10n 15- 30 - 116(2); 
OPI~~ONS OF THE ATTORNEY GENERAL - 36 Op . Att'y Gen . No. 
6 4; 
UNITED STATES COPE - Title 10 : sections 101(4) , 101 (22) , 
101 (33) , 261 (d) ; Title 32 : sections 101 (2), 101 ( 12). 

HE LD : "'he salary earned by members of the National 
Gu<:>rd o pera ting under th" CFTM program does 
not qua l1 fy for a tax e xe mp tion pursuant to 
St:Ctl.On 15- )C - 116 12 ), MCA . 

E December 1981 

Ellt!!! Fc .. vE:>r , Director 
Dep<o r· t.men t o [ Rcvt-nue 
Room 455 , ~lllchel1 Budd1ng 
!lel.::na , Montuno 59620 

Dcur Ns. Feavet· : 

You have requested my op1n~on on the followinc_; 4uest1.on : 

Whet.her the salar~· o.!arned by members of the 
Nat1onal Guard opt!r .1ng under the CFT~l 
(ConvPrsion Full Tlmt Mllltaryl program 1s 
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