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Bu1ldings, unless the c 1ty 
c 1ty treasurer t o col lect 
7-6-4413 , MCA. 

has provided 
taxes under 

for t l e 
secrion 

Very truly yo urs , 

MIKE GREELY 
Attorney Gene r al 

VOLUME !110. 39 OPIN ION NO . 40 

COUNTY OfT lCERS AND EMPLOYEES - Tr:o·a~urer; 
STATVTES - S t d LUtory constructlon; 
T/,'\ATION - Laclt of county • re.1surer' s dUthori t to 
d Pv late from statu tory procedur~ ; 
~IONTANA CODE ANNOTATE" - S,..cuons 15- 1" - 101 , 15 - 1-- 201. 

IIF !.D : If. because of u cr·fect1 ve :1rst nnt1ce , the 
county treasurer canno t pub l1sh pro pc- not1ce 
of a tax sale on or bY!o re the last Monday of 
Jt.ne, 1n 'lccordar:ce Wlth sect:t on 15- 17-10!, 
~ICA , he does not have author. :r t o publlsh a 
c~ trected rnttce after that datP and concuc t d 

.cga1 t .l>: sale . 

; Deceml:er 1981 

Hur .c F . l!:~nser , Esq. 
Ye~:c wstone County Attorn~~ 
Yel1 ows~~ne County Courthous~ 
Bl!ilrogs , Mo:.tana 59101 

You req~Lsted an o~in1on cancernL~g 
quest~on : 

the : ol!C" wlng 

!( , uecause o f J rle~l.·cttvc ftrst nc:>ttce , the 
county :reasur er cunnot publl~~ ~ proper 
n0t:1ce o f tht: tell\ sale on <: r before t:hc l<os t 
'ltnday o f June, mar the t.reasurl!l publtsh a 

r~cted nnttce after that da te and stJ.ll 
1 Jl ly conduct the tax sale ? 

The treasurer ' s ·~ot 1ce o f Sal~ of Dc!J.~quent Taxes fo r 
the ye a r 1980" set th~: ttme o f salr· more tho.1n .a days 
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OPINIONS OF THE ATTORNEY GENERAL 

after first publication and is therefore defective under 
subsection (4) of section 15-17-101, MC •• 

Sect1on 15-17-101 , MCA, states: 

Publication of notice of tax sales . (1) On or 
before t he last Yonday o f June of each yea r, 
th~ county treasurer must publ1sh in the 
manner and f or the timeprescribed in this 
section a notice spec1fy~nq : 

(.l) that at a given time ilnd place (to b~ 
des1qnated 1n the notice), all property in the 
county upon wh1ch del1nquent taxes a re a l1en 
w1tl be sold ill public auct1on unless pr1or to 
sai<. t1me sate delinqent taxes, together wtth 
illl lnterest, penalttes, and costs due 
th~r~on , are paid; 

(b) a .:om?lete delinquent l1sl o( .;d 1 persons 
and propt·r ty 1n th._. count}' now owtng taxes, 
1nclud1ng .1ll cny and t own property <iS t o 
~ • t a xes or taxes and assessments ar~ 
ael11~quent , 1s c-r. 11le 1n the cff1ce of the 
county treasurer and ts sub]Pcl t~ publtc 
.tnsp~t..'"'t...1on tlncJ '?X a!' tn.3t ton . 

l~l Th~ oubl:.c.st10n must be 111.1de o:,ct: <1 week 
fo: 3 succt:ss 1 ve wee!<s ;.n such n..,wspaper 
puhl1shed 1r the courty ~s the board of county 
ccmrr1ssl mers d.rccts : 1f therL 1S no 
newspaper published ll' the county , thPn by 
pOStlnq <i Ct.'PY r f tht: llSt 10 thrPI· puhilc 
places . 

Il l The publJcatuH: must destanate t.hf> t:1rne 
and place - r s .. le . 

141 The tunc >! sale must no t b<! l•·ss than 21 
or more than ::?8 dO\"S from the .1rs t 
publ.c~t1on , and the flaC<: II'USt bP 1n front~ ~ 
~~~count~ tr·~dsurer • s tf tce . 

(F:mphasil' ••dded . I 

The .,rr;cedure ;n thls stcstut•• o~ th~ ~o··•ur.ty tredsurer 
t c fol!ow i.s cle .. r J'10 unequivo l . A statute that 15 
plcsJn , unamblgU(•us , d1rect anc cert<£.n lf'.lves "\nthlng to 
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construe. Hammill v. Younq, 168 Mont. 81, 5 40 P. 2d 971 
(19 75). There ~s no statutory provision that autho r i zes 
~he county ~reasurer t o d eviate fro m the procedure in 
section 15-17-101, MCA , except as to the actual day o f 
the sale: section 15-17-201, MCA, provides that on the 
day fixed fo r the sale the county t rP.asurer may postpone 
the sale from day t o day, up to t hree weeks from the day 
f i rst f ixed . The rules o f statutory construction 
prohibit the omiss10n o r insertio n of language o r 
substance . CashmorP v. Anderson, 160 Mont . 175 , 500 
P. 2d 921 , cert. den1ed , 41 0 u. s. 9 31 (1 9721. 

Salvat1on 
(19641. 

Army 
The 

Tax statutes must be strictly cons trued . 
v . State, l 4 4 Man t . 41 5 , 3 9 6 P . 2d 4 6 3 
Montana supreme Court has stated t he 
construction of s t atu t es prescrib~ng 
procedu res: 

law as to 
tax sales 

Pro ceed1ngs on tax sales are in invitum. 
Every essential o r ma terial step prescribed by 
the sta te must be stn.ct1y foll owed . If the 
requirements of the statute are not strictly 
followed the sale may be av~ided. In the 
county treasurer' s proceed~ngs t o sell the 
land there is no dis tinct1 on recognized 
bPtween the mandat ory and directory 
requiremen t s o f the statute. The coun ty 
tr.,asurer mu!>t ac t as the statute di r ects . 
Otherwise he acts w1tho ut aut hor ity and the 
purported sale which he assum.~s to make 1s 
invalld . Th1s ho ld s true eve~ though the 
requ1rement w1th wh ich the county treasurer 
fa iled t o comply was not enac t ed for the 
prole~tlon o f the owner of land . 

The !..C'g.Lsla t urc has e xpressly prescY l b.;!d the pro cedure 
f o r t he c ounty treasurer t o foll ow with respect to tax 
Sdles . The creation of a leg1t~mate dev1at1on from the 
present statu tor y procedure must be done by the 
Leg1sla ture. See Dept . of Revenue v. Burlington 
:o~or Lhern , Inc ., 169 Mo nt. 202, ~ 4 5 P . 2d 1083 !1976). 

TIIEREF'ORE , J T IS MY OPINION : 

If, because of a defecttve first not~ce , the county 
tredsurer cannot publ1sh proper not ~ce o!' u tax 
sale on o r before rhe last l·londay of June, in 
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a ccordance with section lS-1 7-101, MCA, he does not 
have au thority t o publish a corre c t ed notice after 
that date and conduct a legal tax sale. 

Very truly yours, 

MIKE GREELY 
Attorney Gen.:-ral 

VOLUME 1.:0 • 3 9 

BOARD OF AERONAUTICS - Regulat 10n o f 
c~rriers preemFted by feder ~ l law; 
CONSTITUTIONAL LAW - Comm('~Ce Clause , 
Constltution; 
CONSTITUTIOI'\AL LAI·: - Tenth ,\m .. ndment, 
Cc>nstitutlon; 

OPINION NO. 41 

certcn n ;;ur 

Un1ted Sto.~tcs 

Unlteod States 

FEDERAL PREEMPTTf S - ~egu 1at. lor. o f ,ur Cal r!t>rs 
authori~ed f o r intt:rsr. .. tt! t.ransportu·lvn uncle~ fedt!ra1 
law; 
MONTANA CODE ANNOTATED - Section 67 - 3-4 21 ; 
UN:TED STATES CODE- Sect~ors 1305 , 1371 to 87. 

HELD: Fede ral law preempts tht: Board of Aeronaut~cs ' 
author;ty to regu~.:.te the l nttilstate rates , 
routes o r servicE:!s o f a~r c<srrlt>rs that are 
e1rher spec1ftcally exem!Jted o r c('rtlfled b}' 
the C~v~ l Arror.autJc~ Bodrd . 

8 December 1981 

James Glllett 
Acting Leolslatlve AudJt o r 
State Cap1to1 
Hel~ra, Mont4na 5962 0 

Dt:ar Mr. Gt!!ett : 

You requested an op1n1or. concern1ng ~hether :ederal ldw 
preempts ~ha Boa rc gf APronaut1 ~s · Juthortt~ t o regul~te 
che antrJs t atc rates, r ou:es o r services of a1r carr1ers 
that are eu;her speca fica~ ly e xempted o r certl fled by 
the C1v1! AcronautJcs ~oard. The ~pp11cauie !ef.eral 
;;reempt1or. :;;;atute 1s Tl:cle 49 l:.S . C. S 1305 , which 
states 1n perttnent pdrt : 
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