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mobiliz ed pursuant to a declaration of emergency under 
section 10-3-302 , MCA, the payment of Guard expenses is 
governed by section 10-3-312, MCA. 

There may be situat ions , however, in which the Guard is 
mobilized without a declaration o f emergency under 
section 10-3-302 , MCA. That section deals e xclusively 
with emergencies which pluce a burden on local 
government services, such as floods , earthquakes, 
epidemics, and riots . Other emergencies may arise which 
are unrela t ed to local government services , such as 
disruptions in state services caused by strikes of state 
employees , wh ich may justify the Governor in mobilizing 
the Guard under Article VI , section 13, 1972 Montana 
Constitution . The strike against the Department o f 
Institutions in 1979 is a good e xample . In such a 
sit~ation , a declaration of emergency uno~r section 
10-3-302, MCA, might we ll be inappropriate, and the 
budgetary limitation of section 10-3-312 , MCA, would not 
apply. 

THEREFORE, IT IS HY OPIN ION : 

Expenses incurred in 
Montana National Guard 
10-3-312, MCA, when the 
to a declaration of 
10-3-302, MCA. 

Very truly yours 

MIKE GREELY 
Attorney General 
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the mobilization of the 
are funded through section 
Guard is mobilized pursuant 

emergency under section 
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HBLO : l. The mill levy limitation provided in section 
7-6- 2501, MCA, does not apply to special 
levies authorized for particular purposes . 

2. The mill levy duthorized by section 
2- 9- 316(3), MCA, is a special levy not subject 
to the hmit provided in section 7- 6- 2501, 
MCA. 

3 . The election requirement of section 7-6-2531, 
MCA, applies to general and special mill 
levies only when the levies exceed applicable 
statutory limits . 

J. Allen Bradshaw, Esq. 
Granite County Attorney 
P.O. Box 490 
Ph1lipsburg, Montana 59858 

Dear Mr. Bradshaw: 

6 October 1981 

You have requested my opinion on the following question: 

May a county impose a property tax levy 
pursuan t to section 2-9-316 , MCA, without 
regard to the mill levy limitation and 
election procedures set forth in sect ions 
7-6-2501 and 7-6-2531, MCA ? 

Sectio n 2-9-316 , MCA , sets forth the various methods 
through which .. political subdivision may obtain the 
fund s necessary to satisfy a judgment against the 
political subdivision. Section 2- 9- 316 (3), MCA , allows 
a poli t ical subdivi sion t O levy a property tax of up t o 
tr n mills for this purpose . You inquire ~o•hether this 
tax is within the mill levy limitations for counties 
established in section 7-6-2501, MCA. 

Section 7-6-2501, MCA, establishes a limitation on 
propert y taxes levied to finance the general 
gove r rmental expenses o f the count y . It does not limit 
the county's power to levy additional taxes authorized 
by statute for special purposes. 27 Op. Att'y Gen . No . 
37 (1957) . Sectio n 2-9-316, MCA, would make little 
sense if the ten mill tax provided in subsection (3) was 
intended to be a general fund tax, since under 
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subsection (2) the county is already a uthorized to 
expend general fund monies to satisfy judgments. If sub­
section (3) is to have meaning , it must be read to 
confer taxing authority beyond the limitation on general 
fund taxes established in section 7-6-2501, MCA. 

The county tax situation is t o be distinguished from the 
situation of municipalities levying an all- purpose 
property tax. In 38 Op . Att'y Gen. No . 112 (1980), I 
discussed the relationship between the all-purpose mill 
levy and special mill levies which municipalities are 
authoriz ed to impose. Cities have the option of 
imposing an all-purpose mill levy under section 
7-6-4452, MCA, or imposing numerous specia l mill levies 
to fund governmental operations . As the language of 
that statute makes clear , when a city adopts an 
all-purpose levy i t forfei ts the power to impose 
additional special levies un less spec ~ fically authorized 
to do so by statute. No similar restriction appears in 
section 7- 6- 2501 , MCA, on the powers of counti~s . The 
tax referred to in that section does not purport to be 
an "all purpose" tax levied "in lieu of" the special tax 
levies authorized elsewhere . Rather, it is simply a 
general tax levy for purposes of financing general fund 
expenditures for the general support of county 
government . Nothing in the statute expresses an intent 
to e xclude additional tax levies authorized for special 
purposes. 

You also inquire about the provisions of section 
7-6-2531, MCA, which allows a county to exceed mill 
levy limits with voter approval . Since I have concluded 
that the tax authorized in section 2-9-316 (3), MCA, is 
not subject to the limitation set forth in section 
7-6-2501 , MCA, it follows that the tax may be levied up 
to the ten mill limit without submitting the question to 
the voters under section 7-6-2531 , MCA. If it should 
become necessary to exceed the ten mill limit , however, 
the matter must be approved through election under that 
section . 

THEREFORE, IT IS ~!Y OPINION : 

1. The mill levy limitation provided in section 
7- 6-2501, MCA, does not apply to special 
levies authorized for particular purposes. 
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2 . The mill levy author ized by section 
2-9-316(3), MCA, is a special levy not subject 
to the l imit provided in section 7-6- 2501, 
MCA . 

3 . The election requirement of section 7-6-2531, 
MCA, applies to general a nd special mill 
levies only when the levies exceed applicable 
statutory limits . 

Very truly yours , 

~liKE GREELY 
Attorney Gener<1l 

VOLUME NO . 39 

FIRE DEPARTMENTS - Schedule of workshi fts ; 
FIREFIGHTERS - Hours of work; 

OPINION NO . 35 

FIREFIGHTERS - Receipt of compensatory time off ; 
HOURS OF WORK - Firefighters; 
HOURS OF I'ORK - Repeal by implicat1on of sta t utes 
provid1ng criminal penalties for overtime work ; 
STATUTES - Repeal by implication ; 
MONTANA CODE ANNOTATED - Title 7 , chapter 1 , part l , 
7- 5-4 101 , 7-33-4126 , 7- 13-4129, 7- 33-41 32 , Title 39 , 
chapter 3 , part 4, 39 - 4-107 ; 
OPINIONS OF THE ATTORNEY GENERAL - 36 Op . Att ' y Gen . No . 
63 11970), 38 Op . Att ' y Gen . No . 83 11980); 
UNITED STATES CODE - 29 USC § 201 , !! ~ 

HELD : 1. Work schedules for firefighte r s must conform 
t o those set f o rth in section 7- 33 -4 126 , MCA . 

2 . A fi r efighter may receive compensa t ory time 
off f o r bonus hours worked in e xcess of for ty 
in one week . 

James w. Spangelo, Esq . 
City Attorney 
P . O. Box 231 
Havre , Montana 5950 1 

7 October 1981 

138 

cu1046
Text Box




