
OPINIONS OF THE ATTORNEY GENERAL 

Finally, in response to arguments made by some members 
of the public concerning the public's interest in 
disclosure, your memorandu.m state s that access to the 
information on the propert y record cards is not 
necessary to prepare tax appeals. However, courts have 
ruled that a taxpayer chal lenging his or her assessment 
as discriminatory i s entitled to inspect the 
government ' s property record cards. See Tagliabue v . 
North Bergen Township, 9 N.J. 32, 86 A:""2d 773 (l952); 
DeL~a v. Kie rnan , supra, 293 A.2d 198; Sears Roebuck & 
£2.:_ v. Hoyt, supra, l0 7 N.Y.S.2d 756 . De partment o1. 
Revenue v. ~tate !,!! Appeal Board, _ Mont. _ , 6TI 
P.2d 691 0.98iii'", does not contradict those rulings. 

THEREFORE, IT IS MY OPI NION: 

The Department of Revenue may not withhold property 
record cards from public inspection. 

Very t r uly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINI ON NO . 18 

HEALTH - Health club s wimming pools, regulat ion of ; 
PUBLIC ACCOMMODATIONS - Hotel swimming pools, regulation 
of construction o f; 
RULES AND REGULATIONS - Interpretive rules, authority 
for adoption and effect o f; 
SWIMMING POOLS - Construction and safety standards, 
author~ty t o adopt; 
SWIMMING POOLS - Health C'l ub sw1mm1 ng pools , regulation 
of ; 
SWIMMING POOLS - Hotel s wimm1ng pools, regulatlon of 
constructio n o f; 
ADMINISTRATTV£ RULES OF MONTANA- Sections 16 .10 . 618 , 
16 . 10. 1201(3) ; 
MONTANA CODE ANNOTATED- Sectlons 2-4-102(11), 
50-51-103, 50 -5 3-102 (5), 50-53-103 (1), 50- 53 - 107 . 

HELD: 1. The statutes 1n Tltle 50 , 
concern1ng public swimming 
health club sw1mming pool s . 

69 

c hapter 
pools, 

53, MCA, 
a pply to 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

2 . Title SO, chapter 53, MCA, authorizes the 
De partment o f Health o~d Environmental 
Sciences to adopt interpretive rules 
concerning construction standards relating to 
safety for public swinuning pools generally. 

3. Section 50-51- 103, HCA, authorizes the 
Department of Health anr Environmental 
Sciences to adopt legislativ~ rules, having 
the force of law, concerning construction 
standards relating to safety f o r sw~mming 
pools oper a ted in connection with ho tels, 
motels or tourist homes . 

4 June 1981 

Dr. John J . Drynan, Direct or 
Department of Health and 

Environmental Sc~ences 
Cogswell Building 
Helena, Montana 59601 

Dear Dr . Drynan : 

You have requested my op 1.n ion on the following 
questions: 

1 . Do the statutes in Title SO , Chapter 53 
of the Montana Code Annotated I MCAl 
concern1ng publ1c s w1mm1.ng pools , apply 
t<• prlvate.y owned hotel , apartmt•nt, and 
condomlnlum sw1mnang pools, but not to 
membersh1p health clubs that cha rge 
month!:,• or yearly dues and are not open 
to the general publ1c? 

2 . Is the Deparment o f Health and 
Environmental Sctences author1zed by 
T1tle SC , Chapter 53, HCA, to adopt 
regula t1ons for sw111un1ng pools relat1ng 
~c safety and construction standards? 

1. Publ1c Sw1.mm1ng Pools . 

T1tle 50 , chapter 53 , HCA , 1mplements "the publ1c pol1cy 
of th1s Sta te tc regulate publ1c sw1mm1ng pools t o 
protect publlc health ." S 50-53-101, MCA . It 
establ1shes standards f o r publ1c s w1mm1nq pools and 
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duties of pool operat ors and provid es criminal penalties 
for violations . SS S0- 53-106 to 109 , MCA . Your 
Department is charged with the enforcement of chapter 
53 . SS S0-53-103 to lOS, MCA . 

Your letter indicat es tha t it has been the policy of the 
Department to apply this chapter not only to publicly 
owned swimming pools, but also to privately owned 
swimming pools that are operated in c o njunction wnh 
hotels, apartments and condominiums and t o pr~vate 
membe r ship clubs, such as the YMCA, that allow 
nonme mbers to use the pool for a daily or per- use fee . 
Howeve r, the Departmen t has no t applied chapter 53 t o 
private membership clubs that allow no nmembers t o use 
the poo l only if ho sted by a member of Lhe club . 

Yo ur first ques tion is wheLher thl s dtsttnction IS 
J USt ified. It is my op~n1on tha t 1t 1S not. Chapter )3 
applies t o all "publ1c sw~mmtng pools . • S 50 - 53-101 , 
MCA. The deftnition o f "publtc swtmmt ng pool " ts : 

(A]n arttCtc~al pool and bathhouse s and 
reloted appu r tenances for s "'' lmrnlng , bathing , 
o r wading , i ncl udt ng n~ cural hot wa ter pools. 
The term does not 1nclude : 

( d ) s w1mmi ng pools l ocated or private 
property USt>d for SW'mJTIIng or bathing only by 
t he owner , members "> I h1s ~am1ly , o r thelr 
tnv~ted gu• sts ; or 

(bl med1cina! hot water baths for .nd~v:dual 
use . 

<: "0 - 'U-1 0:' I">) , 'ICA . 

" FubllC 5"' 'r"Jnlnq p >Ol " me,lnS any SWllTUU.!C 

J:>OOl , other than a pr1vate I'<'Sldentlal p•,cl 
a\•atlablE' nly t o the tamlly .-f the hom~.?ownt!r 
and h1s guests , 1ntendec to be used 
c<-lle cttvcly ~ number s ~ persons ! o r 
swtmmlng 2.:_ bathing o per,:t'Oed by :t!"j' pe r so:: as 
d.:d 1nPd here1n, •.:hether h., he "' "' r , l"sse•, , 
~perdtr r, lLcensec , or conces 1ona1r", 
reqardless of ...,h~ ther a f o;-P lS .:~a rqeo ! r 
sue!'! use . I Emph<1 s' s udded. I 

ARlo! S 16. 10 . 1201 CJ l. Sellher t:.lle sta•u~<' nor ·; ou r n.;:e 
11rovidt-s 3n}' basts icr the dlS~~nC"tlOn you nave mad• . 
The sta tute r efers broad!~ ~ ~11 ar t ~:lClJ. ?OOls 
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except • swimming pools located on private property used 
for swimming or bathing only by the owner, members of 
h i s family, or their invited quests •••• • The reference 
to family supports a narrow Pxception for strictly 
private swimming pools annexed t.o a res i dence for the 
use of a family and its friend.s . l/ Your rule comports 
wi th t h is interpretation, provicfinq only the limited 
exception of • a private resident ia l pool available o nly 
to the family o f the home owner and his guest. • A 
health club f')Ol , whic h is regularly used collectively 
by many famil1es and quests, does not fall within th i s 
exception.2/ Therefo re, membership hea l t h club pools 
are covered by c hapter 53. 

II. Construction Standards for Safety. 

Your second question concerns the Department's authority 
to adopt rules conc erning safety and construction 
standards for pools. Under chapter 53 , the on l y 
expressly delegated authority to adopt legislative 
rules, having the force of l aw, is limi ted t o rules for 
sani tat ion. Ht.cwever, it is my opinion that c hapter 53 
as a whole 1mpl1edly authorizes the adopt ion of 
lnterpretive rules, wh ich are not b 1d1ng on the courts , 
concern ing construction and safe t y ~tandards as well. A 
th1rd quest1on arises out of th1s 1nterpretation. Does 
the effe c t o f the cons truc t ion rules dif fer as applied 
to hotel and motel s wirnm1ng pools, since the Department 
has addl.tional regulatory power over hotels and motels 
under chapter 51? I bell. eve 1 t does. As applied to 
hotel and motel swimming pools , the construc t ion and 
safety rules have the force of law. 

Secti on 50- 53- 103 (1), MCA , e Mpressl~· de legates to the 
Department o f Health and Env1ronmental Sc1ences the 
authori ty to adopt "ru les for: san1tation in publ1c 
sw1mm1ng pools .• Therefore , rules re lating t o 
cle ar.l1ness and other precaut1ons aga tnst d 1sease are 

l l See Lucas ~Hesperia Golf ! Coun try Club , 255 Cal . 
App . 2d 241, 63 Cal . Rp r. 189, 194 (Cal. Dis t. Ct. App. 
1967) ; Adams, I nc . v . Louisville and Jefferson C":>unt:y 
Boar d o f Health~9 S .W.2d 5B6 , 58~Ky. 1969). 

21 See Lucas v. Hesperia Golf and Country Club, supra. 

72 



OPINIONS OF THE ATTORNEY GENERAL-

legislative rule s, which have the force of law. See S 
2- 4-1021111 (a) , MCA. By its plain meaning, however , 
section 50-53- 103(1), MCA, does not authorize the 
adoption of legislative rules concerning life safety and 
accident prevention.l/ 

Chapter 53 as a whole does impliedly author~ze the 
adoptio n o f 1nterpretive rules concerning ..:onstruction 
standards relating t o life safety and accident 
prevention. Section 50- 53-1 07 , MCA, states: 

Pubhc swimnung pools and publ:t.c bath ing 
places, including pool struc tures, methods o f 
operation , source of water supply, methods o f 
water purifi cat1on, l1 fesav i ng apparatus, 
sa fety measur~s for bathers, and personal 
cleanliness measures Co r bathe~s . shall be 
sanitary, healthfu l , and safe . [EmphasiS 
added. ] --

Sect ions 50- 53-1 04 and 108 , MCA , g r ant to the Department 
the discretionary power t o enforce t h1s requirement f o r 
safe pool structures . ~hth this discretlonary 
e nfo r c ement powe r necessa rily goes the authority to 
adopt interpretlve rules s t ating publicly how the 
enfor·ement power •H ll be exerctsed. See Skidmor e v . 
Sw i tt !_ Co . , 3 2 3 t' . 5 . 13 4 I 19 4 4 I . 

The e:fect o ~ such lnt• rpret1ve rules lS d1scussed by 
Pro fessor Dav.ts 1n h1s analysls n f Skldmore . He says : 

An adrn1n1strator ~ho has a d~scret tona ry powe r 
Lut no delegated power to ma~e rules may state 
how he ~1 11 e xerc1se h1s d1scret 1on , and the 
result may be 1nterpretat.1ve r ules o which a 
cou rt may g1ve ef f ect of la\o.' 1f t he cour• IS 

persuaded by the rules. But because the 
leq1slattve booy has not delegated leqt!'lat.tve 
power t o the adl"ln.tstrator, thl!' rules arc not 
b1nd1nq on the cou rt; the court 1s !ree , 1f lt 
chooses , to subst1 t ute 1ts JUdgment as to the 
cont en t o f the 1nterpretat1ve rules . 

See V1ns on v . Howe Pu1 lde rs Assoclatlon of At lan~a . 
233 ca . 948, !?13 s . E. 2cl 89c , 891 119 S) ; butcf. Adams, 
I nc. v . Lou.t&Vllle and Jefferson Count:y Board C>rliealth , 
supra, 4 39 ~ .W. 2d a~89 lhold1ng t ha t " health~easures " 
encompass reasonably r elated sa fe ty measu~esl. 
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2 K. Davis, Administrative Law Tr~atise S 
ed. 19791. This analysu accords 
2- 4-102!111 (b), MCA, which states: 

7 . 10 at 51 ( 2d 
with section 

(I Interpretive rules ... may be adopted ... under 
express or implied uthor~ty t o codify an 
interpretation of a statute . Such 
interpretation lacks the force of TaW:" 
(Emphasis added.) ---

Under the implied authority of chapter 53, then, the 
Department of Health ann Environmenta . Sc~ences may only 
adopt 1nterpretive rules, which do not have the force of 
law, concern1ng construct1on standards relating to li fe 
safety and accident prevention . However, your letter 
po1r~s out that w1th respect to hotel or motel swimmlng 
pools, more exphclt authol"lty is prov1ded in sect1on 
50-51-103, MCA. That statute, apphcable to hotels, 
motels, rooming hc1,1ses, retirement h.1mes and tourist 
homes, states: 

The department (of health and env1ronmental 
sc1ences] may adopt and enforce rules to 
preserve the r~ubllc health and safety. These 
rules shall relate t o construct ion, 
furnishings, housekeeping, personnel, sanitary 
fac1lit1es and cont r o ls, water supply, 
sewerage and sewage disposal system, refuse 
collect1on and disposal , registrat1on and 
superv1sion, and f~re an::l l1fe safety code . 
(Emphasls added . ! 

Th1s statute ~xpressly de egates to the Department the 
authorlty t o adopt rules concern1ng construction 
standards for hotels or motels relat1ng t o safety . If a 
hotel or motel prov_des a swimm1r.g pool for the use o f 
lts guests, that S\ollmmlng pool must comply Wlth any 
ru les specltyina construct1on standards adopted by the 
Department pursuant to sect1on 50- 51-10 3 , MCA. The 
Department has adopted such a rule. ARl'l sect~on 

16 .1 0 .618 states: 

The construct1on and opera tion of any sw1mm1ng 
pool, hot bath, m1neral bath o r public 
swuMang place in connect1on wit '" any hotel, 
motel, or t ourlst home shall be ir accordance 
Wlth Tltle 50, Chapte r 53, MCA and department 
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rules regarding t he cons~ ¥uction and operation 
o f swimming pools . 

Because this rule was adonted under the e xpressly 
de legated authority o f section 50-51-103, MCA, it has 
the force of law . See S 2-4-102 (11) (a), MCA. Thus, the 
same rules concerning constr uction standards for safety 
wh ich a re interpretive only in their application to 
public swimming pools ge nerally, have t he force of law 
as applied to hotel , motel, or tourist home swimming 
pools . 

THEREFORE , IT IS MY OPINION : 

1. The statutes in Title 50 , 
concerning public s wimming 
health c l ub s wimming pools . 

chapter 
pools , 

53 , MC!>. , 
dpply to 

2. Title 50, chapter 53, MCA, authorizes t he 
Department of Health and Environmental 
Sciences to adopt interpretive rules 
concerning construction standards relating to 
safety fo r public swimming pools generally . 

J . Section 50- 51- 103 , MCA, authorizes the 
Departmen t o f Health and Environmental 
Sciences to adopt legislative rules, having 
the f orcP o f law, concerning construction 
st~ndard~ relating to safety for swimming 
pools operated in con ~ection with hotels, 
motels or t ourist homes . 

Very ~ruly yours, 

MlKE GREELY 
Attorney General 

VOLUME NO . 3a OPINION NO . 19 

AIRPO~TS - Liquor license fee; 
ALCOHOLIC BEVERAGES - License fee for airports; 
LI CENSES - Liquo r, f• e payment by airport s ; 
MONTANA CODE ANNOTATED - Sect1ons 1 6-4-208, 1 
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