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district. As applied to the initial organization of a 
district, the requirement prevents the inclusion of any 
municipal area or any rural area against its will . Cf . 
Tex. Water Code Ann. S 51 . 035 (Vernon) (providing that 
no municipality may be included in a district unless the 
organization of the district is approved by a majority 
of the voters in the municipality, and that no lands 
outside of a municipality may be included in a district 
unless the organization of the district is approved 
independent of the vote in the municipality) ; ~ 
gener ally Shaddix v. Kendrick , 419 S.W . 2d ~na, 910 (Tex. 
Ct . App . 1967), rev'd on other grounds , 430 S .W. 2d 461 
(Tex . 1968) . As applied to the addition of land to an 
already ex~sting district , the requirement tends to 
equalize the input of municipalities and unincorporated 
areas into the decision to add land . 

THEREFORE, IT IS 'W OPINION : 

An ordinance for the addition of land to a county 
water and/or sewer district is adopted ~f: 

( ll at 
residing 
<..i strict 

least 4 0% of all registered 
within the proposed boundaries 
have voted , and 

voters 
of the 

(2) a majority o f the votes cast ~ n each 
municipal corporation or part of a municipal 
corporation within the pror0sed boundaries are 
~n favor of adoptio n, and 

(3) a maJOrity of the votes 
un1ncorporated territory of each 
the proposed boundaries are 
adoption . 

Very tru l y yours, 

MIKE GREELY 
Attorney General 

VOLUME NO . 39 

cast in the 
county within 
in favo r of 

OPINION NO. 13 

COUNTIES - Recovery of cost of nox ious weed cont rol; 
WEED CONTROL DISTRICTS - Cost allocation between county 
and landowners; 
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REVISED CODES OF MONTANA 1947 Sections 16-1715, 
16-1720; 
MONTANA CODE ANNOTATED - Sections 7-22-2124, 7-22-2146, 
7-22-2147, 7-22-21 46(1); 
1939 MONTANA LAWS - Chapter 195, section 11; 
1947 MONTANA LAWS - Chapter 228, s ection 16. 

HELD: In counties in which the full financial 
responsibility for a weed control program lies 
with the landowners, the county may recover 
the full amount of the cost incurred in 
noxious weed control when the weed board must 
institute weed control measures pursuant to 
section 7-22-2124, MCA, without the consent of 
the owner . 

22 April 1981 

Lo ren Tucker , Esq . 
Madison County Attorney 
P.O. Box 36 
Virginia City , Montana 59755 

Dear Mr. Tucker: 

You have requested my opinion on the following question: 

Whether a county may recover all or only two
tt._rds of the cost incurred in noxious weed 
control when the county, through its county 
weed board, controls noxious weeds without the 
consent of the landowner. 

According t o the information you have provided , the 
financial burden of weed control in Madison County 
generally rests on the landowners within the weed 
control d i strict. When existing weeds are not 
ad equately controlled by the landowners, however, the 
county weed board institutes control measures without 
the conse nt of the landowners . 

As pointed out in your inquiry , the statutes applicable 
to recoupment of costs by a county f~r its extermination 
of weeds on l and within a weed control district are 
ambiguous. Section 7-22-2147, MCA, states t hat when the 
district supervisors perform the weed control, one-third 
of the cost is paid from the noxious weed fund and 
two-t hirds is c hargeable agai nst the land on which the 
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work is undertaken. Section 7-22-2148 Ill, MCA, on the 
other hand, provides that when the county incurs 
expenses in exterminating weeds which the landowner 
refuses to control himself, the "sum to be repaid by the 
owner or occupant" may oe assessed against the land as a 
special tax. There is no s pecific reference to whether 
that "sum'' is to include all expenses incurred by the 
county or merely the two-thirds mentioned in section 
7-22- 21 , I , MCA. 

The legislative , istory of sections 7-22-2147 and 7-22-
2148(1), ~ :A, provides a reasonable means of erasing any 
ambiguity in the two provisions . Section 7- 22- 2148(1), 
MCA, was originally enacted as section 11, chapter 195, 
of the Laws of 19 39 anc was codified at section 16-1715, 
R. C.M. 1947 . The section encompassed the entire process 
by which a county could undertake the exterm~nation of 
weeds and collect the costs of its work when the 
landowner failed lo assume his responsibility for weed 
co ntrol . Neither the original legislation nor s ection 
16 - 1715, R. C.M. 1947, mentioned any division of e xpenses 
between the county and the landowner. 

Moreover, the punctuation of the original act differs 
from that now codified in section 7- 22-2148(1), MCA, and 
supports a finding that the full amount of expenses 
incurred by the county is generally recoverable . 
Section 7- 22- 2148(1), MCA, states that the county ' s 
expenses are to be paid from the noxious weed fund and 
that "the sum to be repaid by the owner or occupant" may 
become a lien on his land . Arguably, the "sum to be 
repaid" could be interpreted as referring back to 
section 7-22-2147, MCA, which allocates the cost between 
the weed fund and the owner. However, as originally 
enacted the provision stated that the expe nses were to 
be paid by the county out of the noxious weed fund, and 
that "the sum. to be repaid by the owner or occupant," 
could be certified as an assessment on the land . The 
original inser ion of the comma in the quoted phrase 
indicates a legislative intent that the appropriate 
"sum" to be assessed is the full amount of the expenses 
paid out of tne noxious weed fund. 

The legislative history of section 7-22-21 47, MCA, is 
also helpful in answering the question you have posed . 
When read alone, section 7- 22- 2147, MCA , appears to 
allow a charge of only two-thirds of weed ~ntrol costs 
in all cases in which the supervisors perform the work 
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~hemselves, regardless of whe~er there was an agreement 
to tha~ effect and regardless of whether ~he landowner 
has failed to meet his responsibility for weed control. 
However, the hLstory of sect ion 7-22-21 47, MCA, belies 
such an interpretation. 

Sections 7- 22-21 43, 7-22-21 46, a nd 7-22-21 47, MCA, were 
all originally enacted together in section 16, chapter 
195, Laws of 1939. That enactment provided that 
one-third of the costs of weed control would be paid 
from the noxious weed fund, whether the control measures 
were undertaken by the landowners themselves or by the 
county. In 1947, the provision was amended. 
Immediately before the provisions calling for allocation 
of costs between the weed fund and the landowners, the 
Legislature inserted the following language: 

If in the judgment of the commissioners and 
supervisors it seems advisable they may agree 
to assist the landowners in said d1str1ct with 
a part of the cost of weed control on the1r 
land. 

1947 Mont. 
s 16-1720, 
HCA) • 

Laws, ch. 228, S 16 (original ly codified 1n 
R. C.M. 1 947; now c orH fled 1n S 7-22-2716, 

From the language o f this amendment, i t is apparent Lha t 
the Legisla ture intended to make discret ionary the 
previously-mandatory assumption o f some expenses by the 
county . There is no ind1cation in the ame nding language 
that the grant of discretion was meant to apply only to 
situations in which the landowners themselves perfo rmed 
the weed control or that one-third payments from t he 
noxious weed fund would co ntinue to be required in all 
cases in which t he weed board undertook the work. 
Although the provisions on cost allocation have now been 
recodified in separate sections (SS 7-22-2146 and 
7-22-2147, MCAI, their separation does no t a f fect the 
intent of the 194 7 Legislature that f inancial assistance 
from the noxious weed fund is discretionary rega rdless 
of who is responsible for the cont rol of weeds . 

Interpreting sections 7-22-21 4 7 and 7-22- 21 48( 11 , MCA, 
as allowing recovery of the entire amount of c o unt y 
expense in cases 1n which the l andowner is fully 
responsi ble for weed contro l and the weed board 1s 
forced to control weeds witho ut his consent accords not 
only with legislative history but also with r eas on . Fo r 

49 



OPINIONS OF THE ATTORNEY GENERAL 

instance, under section 7-22-21 46, MCA, county 
commissioners and weed control supervisors are clearly 
not '""'" . .lired to have an agreement to assist landowners 
with weed control. Therefore, the landowners in 
counties without such agreements are obliged to carry 
the entire financial burden of the weed program . If 
section 7-22-2147, MCA, were then interpreted to allow 
recovery by the county of only two-thirds of the costs 
incurred in destroying weeds on the proper ty of 
noncompl ying landowners, 1t would be economically advan
t3geous tor the landowners to refuse to cooperate in the 
program. Complying landowners would bear their total 
cos t of weed control, while recalcitrant landowners 
would be liable for only two-thirds of the expenses. 

THEREFORE, IT IS MY OPINION: 

In counties in wh ,ch the full financial 
responsibility for a weed control program lies with 
the landowners, the county may recover the full 
amount of the cost incurred in noxious weed control 
when the weed boa L'd must institute weed control 
measures pursuant to section 7- 22- 2124, MCA, 
wi t hout the consent o f the o wner. 

Very Lruly yours. 

MIKE GREELY 
Attorney General 

VOLUME NO. 3 9 

LOCAL GOVERNMENT 
state activities; 
RECREATION - State 
review; 

Subdivisions, 

campgrounds, 

OPINION NO . 14 

uthority to review 

subdivisions, local 

SUBDIVISIONS - State campgrounds, local review; 
MONTANA CODE ANNOTATED - Sections 76-3 -101, et ~; 
87-1-209 . 

HELD: The Department o f Fish, Wildlife, and Parks is 
subject to local subdiv1sion review under 
sect1ons 76-3-101,!! seq., MCA, to the e x tent 
that it is creating an area which provides o r 
Wlll provide multiple spaces for rec reational 
camping vehicles. 

50 

cu1046
Text Box




