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HEl.lJ: Sect1on 7 - l-114, MCA, ptohlbJ.ts a lo~..al h:qls
l<~llve body ftom provJ.dJ.nq fot an opllonal appeal 
of dectstons ftom the local zontng Boatd of 
Adjustment to the leqtslat.tve body. 

1 <J i'uqus t 1980 

John G Wtnston. I:.sq 
Bnt.tc - .,dv.;. , Bow County At.t.otney 
l'•' we~t. t:ta· 1 t.e Stteet. 
Butt.-. ~lontana ~""Ol 

Dcot Mt. Wtnst.on: 

'o'Olo h;,·:o• t~kecl 101 my 01-Jl!oiOII on tht: fol!OWIIIQ <JIIcStlon: 

~1-t:,· -1 lo<'i>l le·~tSidt.l'lt: IJody pto;•Jde to1 ,,n 
opt.t~:.-11 .1ppeal of dt><.tstons 110m lh" local :-OIHIIQ 
£1• .od t AdJ tstm••nt to llw l"gtsl<ttn·e be!'/' 

I Ill 1-tt. ... l "Xpldi!IS l.lldl Ute ButlE'-SilVCI Bcw Council of 
•mmtss:on ... t ha" kd llS!:d an c:dtnancP pto•noJJng tot such Mt 

rllJ~" II pt ur•·dul'· 111d Ut.JL Lhc :altdll.] f that pottton •H 
til• I 1111 tl\1',_. I» t>"'ll\9 <JU<!Sllvtlt•d. 

Ny ut1<-t~:.--m lt: IQ If. tholl blllt~:- Stl•J'et bow ts " local qo•u•tn-
m .. r' 11111 I Wtlh -: .. 11-go'"·tnm..,nl puWf'"tS dS pto•nd~:d 111 

A! L-. lt" XI. St!l' ' ton r' the Molltdlli Cons ttt.utl oll and 
so•f"\.101. -1-Hll, MCA. 'lnd•·t those ptOVI:;I llS, P.u•te-Stl•Jel 
Bow mrt':' -x•>tGL>"' dllY pow"'t nol pL<>htbtLed bl' the corutttu -
ll "'1l1 I rtW, r...t t·h.tr lt:!t . ~t!P genet t! 1 ': J ... ( r. ATI'"t ":EN. 
N". b!l llt(J ( 1'• t. Tilt -JUt:Stl<lll IJI'!Scnt.-d, tlwn, IS 

·..rtwu,.-.r .ny ];t~o· !JI htbtts Butt---StlVPt Bow J t•Jm •do!JLitq thP 
vl•i.t lilt'•• . ~ ··C"t lUll - 1 - ll-1 MCA. pt0\'1 les . 

( ~ ) ,\ ,, .J 1 •;lO' . ./t- 1 nmt:n' lo'l t.h ,_.j f-q,.V .. IIUilt'lll 

1 ol I ow tll<J p 1 ov 1 ~ 1 ons · p ow.-t" '" tL 1 t-C t t > l he 

(•·I All •d'"'" WhiCh t•·tjlllt- 01 to.:llUI'It.C ~ ldllhlllg 
o t :.:~>:.tng · 

<~I Th~se ~t a·:tstolls at",, l•toht'btllon on th .. 
selt - qov••tnm,.nl un1L o~cttng other t.hdn M< pt o -
., 1 icd. 

Th. statut.e appltPS 
wt- I I as .;ubs tan t 1 v.
~vetnment. explatned 

10 pt·ocedutal laws .::oncetntnq 
I aws . The St.~ 1 '! Conun 1 ss1 on 

the Ia"' as follows: 

:. n1ng oiS 
on l.uteal 



:!40 OPINION~ OF THE ATIOR:-.:EY <iE:-JERAL 

Thts subsection 1Imlt.s the land use control and 
zontng powet of self-governmenl local untts . Thes e 
l1m1ts a•e )usttfted both on U1e basts that ex 
erctse ot the powers may tnvolve substanttal 
Impacts on tnthv.tduals affected by th.,m. and on 
the basts that the development of rer tonal and 
state wtde planning makes untform ptocedutes 
de .trabre:-

(Emphasts added.) 2 Local Ccw't. Rev. Bull. No.5 at 115 
(1975). Whether the zon.tnq ordinance 1n question 1s 
1nval1d depends on whethet 1ts provtst n ns are "othet than as 
provtded" by the Leqtslature. 

The ordinance provides: 

RIGHT OF APPEAL: Any pet son n pet·sons . JOintly 
or sevetally. aggneved by any dectston o f the 
Board. or any taxpayer or any offtcet, department. 
ooard or bureau of the local government . may 
present to the Councll of commtss10ners or the 
Distrtct Court ~ petltton. duly venf1ed. setting 
forth th. t such dect<::Ion ts Illegal. tn whole or 
1n part , spectfytng Ure grounds of the tllegaltty. 
Such petlt. ton shall be presented to the Council of 
Comml.sst nners 01 the Otst.t·lct Court w1 th.tn thlrty 
( 30) d ays af ter the hltnq of the dects1on tn the 
offlce of the Board. When the decision of the 
Board Is appea 1 ed to the Counc 11 , the Clerk and 
Recorder shall forthwith place the appeal on the 
agenda of the next regular meetln j of the counc1l 
at whtch meeting the Counctl shall schedule a 
publtc heartng on the appeal wtthtn twenty-two 
( 22) days. The appeal to the Counctl of Commts -
toners wtll stay proceed! ngs. Upon hear1ng 

the appeal, the Counctl of Commtssioners wtll 
cons1der the record and such add1t1onal ev1dence 
as may be presented and thereupon aff1rm. revtse. 
or modtfy the dectston tn whole and substl.tute 
such other determ1.nat.1on as 1t may hnd warranted 
under thts Ordt nance. The flnal decision by the 
council of comm1o;stoners shall be transcnbed by 
the Clerk and Recorder forthwlt.h and a copy 
thereof served promptly on the appellant and the 
Board. 



OPLNJONS OF T HE ATI'ORNEY GENERAL 

Any person aggrieved by the dec~s1on o f the 
Counc1l of Comm~ss~oners. or any taxp ayer . or any 
o fhc e. bo a r d or bureau of the local government 
may appeal such decision to the Distr~ct Court ~n 
the same manner as here~n prov1ded f o r d~rect 
cou rt appeal from dec 1s1on of the Board. 

(Emphas1s added.) 

Sectl.On 7&-2 - 327( 1 ). MCA prov1des : 

Any person or persons, J01ntly or severally, 
aggL 1eved by any dec1s1on o f the b oard of ad
Jus tment or any taxpaye r or any offlce r, depart
ment, board, or bureau o f the mun1c1 pal1ty may 
present ~ ! court 2! record ! pe t i t1on. duly 
ver1 f1 ed , sett1ng forth that such dec1s1on 1s 
1llegal, 1n whole or 1n part, s pec1fy1ng the 
grounds of the 1llegal1 t y . such pet1t1on sha ll be 
presented to the cou r t wtthln 30 days a fte r the 
f 1l1ng of the dec1s1on 1n the offtce of the board . 
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(Emphasls added.) A compar1son of the se t.wo prov~s~ons 
1nd1rates c learly tha the opt~onal appeal to the counc1 l of 
commtss1oners as prov1ded 1.n the o rd1nance 1S "other than a s 
provided" 1n the statute. 

However. you have c1ted another statutory prov1s1on a s 
provid1ng the author1 ty for the optJ.onal appeal procedure. 
se - 1on 7&-2-32 1 . MCA. prc v1de s 1n par t : 

(l) Such c1 ty or town counc ll or other leg~ sla
tlve body may p rov1de for the appointment of a 
board o f adJUStment and 1n the regulat~ons and 
restru;t1ons adopted pursuant to the au t hor1 t y of 
th~s part may prov~de that the board of adjus tment 
may. 1n appro p r1a e cases and subJ ect to appro
priate condit1ons and safegua r ds, make s pec1al 
e xcept1ons to t he terms of the ord 1nance 1n 
harmony with 1 ts general purposes and 1ntent. and 
1n accordance wtth the general or spec1 f~c rules 
there~n conta1ned . 

(2) An ordJ.nance adopted pursuant to th1s sect1on 
prov1Ciinq !2£ ! board of ad]us t.mtnt .may restnct 
~ authonty of ~ board and p rov1de ~ the 
c1ty ~ ~ counc1l or o ther leqislat1ve body 
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