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very truly yours 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 

BAIL AND RECOCNIZANCE - Cted lttng forfelt.Utes; 

OPI NI ON NO. 96 

COUNTY OFFICERS AND EMPLOYEES - Treasutet, CteOU .lng for
fel. tutes: 
F'IN£S - Cred1t1ng fotiettures; 
RESTITUTION - Use of totfetlUtes; 
MONTANA CODE ANNOTATED - Sect tons 2 - 7-501. et seq., 20- 7 -
504, 20-9-331(2)(d), 46-9-401, et seq., 46-9-504, 46-18- 201, 
46-1 8-603, 53- 9 - 109. 

HELD: 1. For f e1 ted appeat·ance bonds should bP c red1 ted by 
the county u·easut'er to the e qualtzatl.on of the 
count.y elementaty school d1st tlCt f oundatton 
p rograms , tn the s ame manner as ftnes ate cred1ted 
undet sect.ton 20- 9 - 331(2) (d) , MCA. 

2 . A JUdge lS 

tutlon to 
bond. 

wtthout the authortty to order restl
be made fLom a f o rfetted appeatance 

John T. Flynn. Esq. 
Broadwater county Attorney 
Broadwater County Cour t house 
Townsend , Montana 59644 

Dear Mr. Flynn : 

8 August 1980 

You have r equested my op1.n1.on on the followtng quest1.ons: 

1. To what account should the county treasurer cred1.t 
forfel.ted appearanc e bo nds? 

2. May a judge order resti tutl.on to be made from a 
forfetted appearance bo nd, 
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From the situation you describe assume your question 
concerns criminal appearance bonds, dealt with under the 
bail statutes set out in Title 4 6, chapter 9 of the Montana 
Code Annotated ( MCA). The first question arises through the 
interplay of two MCA sections. Sectio~ 46-18-603, MCA, 
provides that all fines and forfeitures collected by courts, 
w~ th the except~ on of city courts, be applied first t o 
defray the costs of the case in which the fine or forfe iture 
arose and then deposited in the county treasury "credited as 
prov~ded by law." Section 20-9-331(2)(d), MCA, provides 
that all money 1n the county treasury resulting from "f1nes 
for violations of law" and whose use is not otherw1se speci 
fled by law be used for the equalization of the county 
elementary school d1stnct foundation programs. Section 
46-9-504, MCA , a ball statute dealing with forfe ited appear
ance bonds, prov1des in part: 

If Judgment be rendered or the forfeiture not 
d1scharged and the defendant has depos1ted money 
as bail, the court with whom i t is deposited mus t. 
immediately after receiving notice of said judg
ment or order of forfeiture, pay over the money 
deposited to the treasury of the CIty or county 
wherein the bail was taken. 

These sections indicate that while f i nes are c red1ted to the 
equalization of the elementary school district foundat1on 
programs, forfe1tures are not credited to any spec1f1c 
account. HoweveJ:", in s t atutes concerning n, n- cr1m1nal 
offenses, fines and forfeitures are generally required to be 
cred1ted to the same account. See, ~· §§ 20-7- 504 and 
53-9-109, MCA. Si nce foJ:"feituJ:"es for criminal appearance 
bonds are not otherw1se credited, these statutes would 
indicate that forfeitures be credited to the same account as 
fines collected for the same offenses. In cr1minal cases, 
therefore, forfeited appearance bonds should be c red1ted by 
the county treasurer to the equalization of the county 
elementary school district foundation programs, in the same 
manner as fines are credited under section 20-9-331(2 \ (d), 
MCA. 

Add1 tiona! support for this method comes from the general 
practice of the Dep artment of Community Affairs (DCA). One 
of the branches of DCA is the Local Government Services 
Divlsion wh1ch conducts financial, budgetary, and legal 
compliance audits of local units of government. See § 
2-7-501 e t ~· MCA. In conducting county audits--ocA 
practice Ts to ensure forfeited - opearance bonds, and for-
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tettutes tn gene~al. ate ctedJted to the elementary dlsttlct 
tound.ttlon ptogtam. Whtle such a ptacttce does not have the 
folce o t law, 1 t does pt ov tde a standa~:d when there ts no 
statute on potnl. The t•lontcina Supteme Court has send that 
"lc lommon usage and ptacl1ce ts pet·suastve dS to statutory 
tntetpt«:;tatlon." Holt v. Sathet. 81 Mont. 442. 45&. ?.&4 P. 
108 ( 1<128). That "'iiiiltonale ts appltcable lo the SltuaLion 
het« tu1 DCA monttots all S& counttes and Lhe ptaclice, 
thetefotl', 1s Wldesptead. ll Lhet.e 1s dispute ot dtsagtee
ment tegatdtng this prac.LlC« the ptopet fotum 1n winch to 
seek 'latii!Cdlton lS the leglslatllle. 

Yout s•·cond quest ton co nco: t ns a Judge's au tholl t y to 01 de t 
testtlut•on to be made tt·vm lht:: fotfetted bond money. Wlule 
a Judge <:<Ill ot·det a convtcted delendant to make testttutton 
undt>t "ecttc.n 46-lll-201, ~ICA, such a sentenC"e 1s not a 
"cost" 01 the case to be deftayed undet sectton 46 - 18- 603, 
MCA That statute re!et s spec! ftcally tu "costs 1ncuued by 
the c~·unty." not by the VlCtlm. Fut·thermote, tn many s1 tua
tton" lt ts not the defendant who posts the bond but an 
lnsutdnce company 0 1 some othet surety. s~e §§ •!o- 9 - tJOl, 
et :;eu., NCA. Thus even though testltUtlon may be a 
j<:s1iiible tesult, 1t may not be the defendant who pays, but 

d tl111d patty. S1nc• tlJete 1s no authority fot th1s type of 
tesu t Lion the JUdge '-'•lnnot otdet payments ftom fot felL 
UI es. The money 1 s t11t hot J zed by 1 aw to be pa td Lo the 
..:ount:: Lt.,asutet. 

TIIEREfvkE. IT IS NY OP IN I ON: 

1. ~ot f~1 t~ 1 appedt ance bonds should bt! cred1 ted by 
the county Ll ~asutet to the equaln:atH'n 01 the 
county elem<:llt•HY school dtsttlct foundatton 
pt·ogtams, tn the Sd1ue manne~ as ftnes are credt.ted 
undet section .O-J-J31(2)(d) . MCA . 

, 
A J' •dge 's 
tut1on to 
bond. 

Vety L!Uly YOU!S, 

MIKE CREELY 
Attotney Cenet<ll 

Without 
be made 

the authortty to o tdet teSLl 
ftom a totfelted appeatance 




