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VOLUME NO. 38 OPINION NO. 94 

THIS OPINION SUPERCEDES VOLUME 38, OPINION NO. 77, WHICH IS 
WITHDRAWN. 

POLICE - Responsibility for costs of analysis of evidence 
requested by county attorney; 
MONTANA CODE ANNOTATED - Sections 7-4-2712, 7-4-2716, 7- 6-
2426(2), 7-32- 4101. 

HELD: The county bears the financial responsibility for 
charges incurred at the request of the county 
attorney after arrest by city police for the 
preservation and preparation of evidence to be 
used in felony cases. 

31 July 1980 

Charles A. Graveley, Esq. 
Lewis & Clark County Attorney 
Lewis & Clark County Courthouse 
Helena, Montana 59601 

David N. Hull, Esq. 
Deputy City Attorney 
P.O. Box 534 
Helena, Mon tana 59601 

Dear Sirs: 

You have requested my opinion on a quest:.ion which 1 have 
phrased as follows: 

Which governmental entity--state, county, or city-­
bears the financial responsibility for costs incurred 
at the request of the county attorney after arrest by 
city police in the investigation of felony offenses 
against the laws of the State of Montana? 

Your letters pose a hypothetical example in which, after 
arrest, the county attorney requests that a vehicle be 
impounded and certain items of evidence be forwarded to a 
laboratory for scientific and handwr iting analysis. 

Initially. it is clear that the costs of criminal investi­
gation are not the responsibility of the State. Montana law 
generally makes the detection. investigation, and prosecu-



tlon ol c11me a local funcuon. While Montana has a SLate 
Cr1m1nal .nvest1gat1on Bureau, T~tle 44, chapttH' 2. t·1CA , 1t 
tuncuons to provtde exp(!rt. ass1st.anc~:< upon tequ.,st. by 
pr1mat1ly local agencies cha~ged w1t.h the ltsponslbilltY of 
1nvest1gatlng Ctlmlnal acttv1ty. § 44 - 2 - 11!:.. f1CA. l am 
awa~e of no S 1 dtutory or const.ltUtlonal autho tlly [OJ aSSPS­
slng the costs ot ltwestlgatlon aga~nst lhc St.<~te. not 1s 
r::hete a fund 111 the State Tteasutj' L1om wh1ch such costs 
could be pa1d. l lh~:<tefot"' conclude lhat the c-osts of 
Ct1m1nal Investlgat.IOII by toe. l 1ilw enlotcement oJ licets a1 e 
not chatge>ble t.o tht· StatP. 

1\S a qen.:,1al rule entolc·~mt:nl of sl.tlt• [,,..,, u; ·• Cullltl/ 
1 espons tblll t.y. '!'h.- :oun t.y at tOitw~· .-eJ \'•.·~ dl'i ttw p J 'Ose.~u­
tHIQ dtlo~ney. H ~ -4-2''1::?. 7 - 4 - : 16 ~·tc;, , n,.- county 
atto1ney ' s t:xpense~. iH!o' a county t:hc~qt· ~ ' - " - .'4.•(<.), 
NCA. Howev•n. Clttes .,;lsv have some Jesf '"' 1l 111ty 111 tlw 
en1otcement ot sLate l.tw:>. Sct:liOfl T -·~~-·111'~· NCA. tco.JUttt:c 
each Cit}' and town I.CJ IIJdlllZ.: .tnd 11tdlllt.-llll a mllll•-.p.tl 
{JOltce lv~ce, and the r-lont.dlln Supten ... ('outl hd"' 1 .. oqruz,..d 
that muntc!pal pultce otttc~rs. as pPJCQ Ol ll Plt o-~ z e 
obligated to ,.nlot ·t.~ state'~ ta...-~ w lhlt: Lhe11 tet11 -
loltal JUllS<h 'tlOil5. Stale ~ , •• ;. ~llll.llo .... r:l .. a..!_js. 11! 
i•lont. 2!>0, 26') - 66, <ICI 1'. 040 1 J')O''IJ; st:e .dso And11eux v 
£!_h of But.t.e, •14 ~lont. !>'>~. ">f .:-1 f.-l'<l <'"17,_--

These tesponstbt ltttes ovr>tlap. lrwesttQat.ton an! the 
gathettng 01 ev1dence. qer.etdl ly dCcepted ds pc •L'' tunc ­
tl •ns ate responsiht.lt.les wh1ch JtP etten ll'""Piltable 11 CJtn 
the county altotney's ptosecutol .:1 iunctt atL See Hi c k s v . 
Orange county Board. &"' Cal. App. 'ld 340. ~·H! Cdl. k!JII. 
101, 108 (19" '). My tt>seatch !las dtsclosed nc p t OVISIOn of 
state Jaw 1101 de• 1Sl0ll 01 lt.e ~!Oillat.d SU!.Jit!Oie COUI t 
spectfytng who must pay the ex!Jenses li1CU11ed 1n ca ttylng 
out. these te!1pomnbtll ti<'S Ny nndr·r~ t .. n~.llnq 1s that most 
counttes and .::tl11!S tn the SLatE' ha·1e no t enr:ountel ed any 
settous confltct tn dectdtnq who must bedt ~ost.s of the so tt 
you have desct 1bed. I do nc w1sh to d1stu1 b Lht coo.>J.leLcS­
tlve relatlonshlps thaL ha\~ been established 1n thuFe 
counttes and c1 t1es. Howe·.et, 1t 1s my O!Jln1on t.hcSl the 
e xpenses det~lled tn you1 letters. 1ncu rr ed at. the tequest 
of the county attotney. are propetly chargeab.t! to t.he 
county. When c1ty pollee matshal evidence 111 peparatton 
for tnal at the cvunty at.totney • s request, the t·esult.ant. 
expenses are "necessatlly Incurred" by them, as .tgents of 
the count.y at.t.orney, "111 cr!mlnal cases attstnq w1thtn the 
county." When such e x penses ate tncurred dll ect.ly by t.he 



Ol'l~ltl:'\S OF THE \TI'Oii~FY t:E~~:H \I 1'1'' . ... · l 

COUn t.}' <iLLO t!l.;}'. Lh"}' dl" expltCltly •1 COIIHty Chdtq<' lllU<'l 
se~tl<ll · - u - 2'126(2). ~!CA. St:t. lu o,_,. ALL':/ •.:en No. t:>3 >< 
•p . At t' y Ce n • No . 4 I 9 ( 191.0 I ; ~ Op . A lt ' y \~en • 1\ ::> 

( "13): .! v p All' y Get\ No. ~ !1<.0(; ). Re.1sn:1 doe~ n l 
compel tl1t.> coucluston lhilL Lht.' <'>'.pens.: m-J:t b ·· "'11 fted • o t tw 
Cll'.' lflt::J.,.j 1 bl:("\\l!'<t' c.!Jt' Cllj' poJtcc •ICt _., lhe iHJ"Ill!> Wit'> 

1 nru t ht.· eXJ..-ett .. ..::.. 

1-'l-'rl " l>t:•ll Ill hltrld llol' ltmtlcd :, 'O!>t ' Lh .. 'ptl&tun. I l 
.-1~~d 1t,.H t nly U\ tho~._. t·:tsPs • ... 'her._.. ,rl h .. t)' LO p l ot .. ~ tfP tt~. ·~ 

WtU, th..- COII!IL~' d\!Uillt-'i ol!ld •• Xp••II!'<'S •II ' I!IC:UI I"I by lht• 
1' y clj l~;:; L e_gu~ ~ ,, t f ,.., ctn ,u t •• . ' h.n l , .. ,.r. 01~h:i~. I ir not 

~Uq!']~~t thH. n C.Lli' n1t1j" r~qJ~' l••:nthU t .~ ,,fllt•Ul ll.Jnl tUP 

~oanty : l rd 111...-s t p( .1 • 011• ••t .... Jh tl,'••!i 1-Jd't: 
te:lotlj' Ct tmt:... t tor l!u· t ot : • 1111 ...... a.- ·e.~. u, '-i 
n1• t ln c.\11.,-.d b~ tho .. t"l 0 i' t:" .t:, tr. '"llt.:~n •t.-11 ( t Jlt11: . a 

UlV•·. • 1 q ' J r• t • • .. , t. on 1 t- 1 t.1 • 0 

l'!IH I ~ hl I I I t'o ' •f' • 

t }a.-. UP : r o• j: .._ •. •• l .. HoHlt " t I 

Cl ~··. lt • .ttt-1 t' · :·· I··· f 

t! I t• ' t i 1 ~ p1 ' -, I 

l 1 ' ;_ I! 1' ! :. t '. 

. a..•t lt1··'/ ..... s.··t ~. 

'J lJ,I'I>lt N IH 

1 ,_ t I)~" l • l o 1 1• t 

t'l• ·r•tt.': ,r · 11., ... .,. 
• t.f"' J t• ... ··: ;,t .on cllhJ 

-·!: . :, ! ,. I :• . IS•• • 

f.:'. 'l\N ,. 

£., Akl ~ I Llbl .. l' f:IJI'l'A'! !1..•!1: - 0"1 1 ••·s1 11 d , •• 1 1•·• • t -

nut.tnq ..tht-•lhPt p11VI''" ll1 lit.rJor •. i:•r: • r .·t" lt·li i--' 11101~ 
:idl.l~ 1~· Jt <.JIIJt••ntf•rJlS 0! } :J'"'' 
ElJULAJ"I N - 1'£'tt' .. jlt• .ln...-.tttUliO!al:'' -J urr 11. lit. ~dl··nl 
who t » t<.:ll Lh•·ll l.t j: "'11 1 l hum•• . 
~luNTi,NA vLJt-: ANN rATE! - s .. ·u••~ .• -1- IO, Lu- - .•-'>-
In• ••. t-• - J,~ol - '• -l • .'J-'- 111, 
H ~ M •N'I'i\NA c ~;! I TUT I (> N - At t 1..: l•· l 0. ..>•·L ll n l 111d • . 

lll:.l..O: 1 o Tht.· "J,Jt ,vrt.t .... lll~t. .. r u• l~o..rt 11 •·X..:"Pf.d ton t l~ 'll:illd' 

·ompul;;oq• "' teno.IIIC... l..J'- dot·. no!.. ..t!JI-olY to 
pdt...,lll who terlcht::; hiE l"hlldt "ll H hom•:. 
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