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4(2). 1972 Montana const1tut1on. Thus an author1zed legJ.s
lative enactment by a county would sat1sfy the req1nrement 
that the compensatJ.on be "prov1ded by law." 

THEREFORE , IT IS MY OPINION: 

The Montana ConstttutJ.on 
author tty to allow count.les 
o f elected county off1c1als. 

gtants the Leg1slature 
to establlsh the salanes 

~ery ttuly yours. 

MIKE GREELY 
Attorney General 

VOLUl'lE NO. 3e OPINION NO. 92 

ACCOUNTANTS AND ACCOUNTANCY - Valldl ty of late renewal fee 
for l1cense; 
ADNINISTRATIVE LAW - Val1d1ty of rule tmpostng late renewal 
fee fot l.l.cense; 
BOARD 0F PUBLIC ACCOU~TANTS Au t hotlty to tmpose late 
tenewal fee for J ·cense; 
FEES - Late renewal fee fot ltcense; 
FINES - Late renewal of ltcense; 
LICENSE FEES - Late renewal fee; 
RULES AND REGULATIONS ValtdJ.ty of rule tmpostng late 
renewal fee for liCense; 
MONTANA CODE ANNOTATED - Sectlons 2-4-305(4) 2- 4 - 305( 5), 
37-50-201(2). 37-50-314. 

HELD: Pnor to July 1. 1979, the Board of Publtc Accoun
tants d1d not have the authortty to 1mpose a 100 
pe r certt late renewal fee tn addJtton to the 525 
annual renewal fee fot· l1censes to engage 1n the 
practtce of publtc account.tng tn Montana. The 
Board of Publ1c Accountants may now 1mpose a late 
renewal fee. not to e Jtceed the added adnuntstra
ttve costs incutted by (allure to renew on time . 
However. the Board may not. impose a penalty or 
f1ne for late renewal that e xceeds admJ.nistrattve 
costs. 
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( 5) Whenever by the express or lmf..>lied terms of 
any statute a state agency has author ty to adopt 
rules to Implement, 1nte1pret, make ~~ec1f1c, 01 

otherw1se carry out the provlsions of the sta tute, 
no rule adopted 1s val1d 01 elfecttve unless 
conststent and not 1n confllct wtth the statute 
and reasonably necessary to effectuate lhe purpose 
of the statute. 

§ 2-4-305(4), (5), MCA. 

In Bell v. State, Mont. , 594 P.2d 331. 333 (1979), 
the Montana supreme Court provided these gutdeltnes for the 
determ1nation of whether rules come w1th1n the scope of a 
broad grant of rulemaking aulhortty s1m1lar to section 
37- 50-201(2), MCA: 

(A(dmlnlstrattve regulations are "out of harmony" 
w1th legislatlve gu1dellnes 1f they: (1) "engraft 
add1 tlonal and conttadlctory requ1 cements on the 
statute;" State of Montana ex t·el .... swart v . 
. . . Casne (1977). Mont. , 564 P.2d 983, 34 
St. Rep. 394, 399;--or (2) lT they engraft addl
t1onal. noncontradiCtory requ trements on the 
statute whtch were not envuaoned by tche legis 
lature; Anzona State Boa~d of fu neral D1rectors 
v . Perlman (1972). 108 Anz. 33, •l92 P .2d 694. 

The leg1slat1ve gu1del1nes for the Board's rule concern1ng a 
ftne f or late renewal are conta1ned 1n sect1on 37-50-314, 
MCA , concerning annual certlf1cat1on or licensure of public 
accountants. That statute was amended, effective July 1, 
1979. Because the quest.1.on you have subm1 t.ted arose prtor 
to the amendment, I w1ll address the authority of the Board 
of Public Accountants to adopt a rule 1mpos1ng a late re
newal fee under both verstons of the statute. 

Pr1or to July 1. 1979, the statute e xpressly author1zed the 
Board to determine the amount of an annual license fee, not 
to exceed S25 fo1 all or part o f a year. The Board set the 
fee at the max imum allowable level of 525. ARM 40.52.410(4) 
and {5) (formerly ARM 40-3.94(6)-$94070( 4) and (5)). The 
operative statute expressly 11m1ted the max1.mum fee amount 
for one year to $25, and eliminated the possibll1 ty of powe r 
to assess a higher fee under any circumstances. The addi
tional late renewal fee of 100 percent of the l t cense amount 
added to the annual renewal fee was 1nconsistent with 
section 37-50-314, MCA, and was therefore invalid. 
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Furthermore, the fine for late renewal was not "necessary to 
effectuate the purpose of the statute." The Legislature 
expressly provided a method o f assuring compliance with the 
license requirement. Sect1on 37-50-314 ( 2), MCA, provided 
that a licensee's f a ilure to renew within three years of the 
license's expiration date deprived him of the right to 
renew . The power to assess fines in excess of $25 per year 
cannot be implied as an administrative detail which the 
Legislature intended to leave to the discretion of the 
Board. 

Under the present amended statute, no max1mum fee amount is 
f1xed. The statement of intent attached to Senate Bill 489 
(1979 Mont. Laws, ch. 684) reveals the legislat1ve 1ntent to 
allow the Board to prescribe a reasonable annual renewal 
fee, not to exceed an amount necessary to meet adminlstra
tive costs. The amended statute provides more fle xibllity 
for the Board in determining a reasonable annual renewal 
fee. If an increased renewal fee is necessary to meet the 
added admim.strative costs incurred by failure to renew on 
time, the Board may be able to pass the added cost on to the 
l1censee. 

However, the Board may not assess a fine or penalty for late 
renewal that exceeds the added administrative costs. Sec
tion 37 - 50-314(2), MCA, requires a person who fails to renew 
his license to surrender it to the Board upon request. The 
board 1.S thus g1ven power to assure compll.ance with the 
licens1ng procedure. A flne is not "reasonably necessary'' 
to g1ve effect to the leglslative purposes. See § 2-4-
305(5), MCA. -

THEREFORE, IT IS MY OPINION: 

Pr1or to July 1. 1979, the Board of Public Accountants 
did not have the authority to impose a 100 percent late 
renewal fee in addition to the $25 annual renewal fee 
for licenses to engage in the practice of public 
accounting in Montana. The Board of Public Accountants 
may now impose a late renewal fee, no t to exceed the 
added administrative costs incurred by failure to renew 
on t1me. However, the Board may not impose a penalty 
or fine for late renewal t.hat e xceeds adm1nistrative 
costs. 

Very truly yours. 

MIKE GREELY 
Attorney General 




