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d lVlSlons that are excluded from the substantlve provis1ons 
of the Subdiv1s1on and Platt1ng Act, such as platt1ng, 
ded1cation and public review requ1rements . Di VlSlons for 
which a certificate of survey must be flled that are withln 
that category are therefore subJect t o the department's 
rev1ew 1n accordance w1th the San1tat1on 1n Subd1vis1ons 
Act . 

THEREFORE, IT !S MY OPINION: 

The Department of Health and Env1ronmental Sc1ences has 
authority under Title 76, chapter 4, part 1. MCA. to 
rev1ew cert1f1cates of survey. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OP INI ON NO. 82 

SUBPOENAS Invest1qat1ve subpoenas as court orders to 
compel release of med1cal rec ords; 
MEDICAL PRACTITIONERS - Release of conf1dent1a l health care 
in forma t1on; 
HOSPITALS - Release of conf1dent1al health care 1nformat1on. 
MONTANA CODE ANNOTATED Sections 50 - 16- 302, 50- 16-311, 
50-16-314, 46-4-301 to 306. 

HELD: A coun ty attorney may, in the course of a cn.n.1nal 
1nvest1gat1on, employ an 1nvesti~at1ve subpoen,, to 
c ompel a health care prov1der to release co n fl­
dentlal hP.alth car e 1nformat1on. 

Ronald w. Sm1th. Esq. 
H1ll County Attorney 
R1ll County Courthouse 
Havre. Montana 59501 

Dear Mr . Sm1 th: 
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You have 1 eques ted my op 1n1on on the I o 11 o wu1g quest 1on: 

Md) a county attotney employ an tnvestJgatJve 
subpoena to compe l a health cate p1ovtdet to 
produce the results of an exam1nat1on o t a tape 
VlCllm conducted on 1 equesl. of pollee of! tcers? 

Yout questton diOSe lt om a stat.e o t facts 111 whr c h a 
hospll:.<>l retused Lo dtvulge the 1·esu lts of dn e x<>mrnatton of 
a tape vtcttm .-onducted at the 1·equest of pol1 ce. even 
though the patient VlCt lm consented to telease o f the 
lnfotmat.Jon to the cnuntr attot ney. 

T1tle ~0. chap tet 16. patt 4. MCA, provtdes that health ca re 
providers. 5UCh as hospttals, cllnJcs. and phystcJans. may 
release "confrdentlal heol th c<rre t nfor mau on" o nl y 1 f the 
pattent consents 0 1 1f ce ttaln natrowly defined c u c um­
s tanc.,s ate ptes en t . § ~0- 16- 311, MCA. The s t atute deftnes 
"con11dent1al health ca te tnfotmatton" bt oadly to tnrlude 
any 1n fonn<1t l on "obt<1111ed by c1 he.:llth ca re ptovtder r ela Llng 
to health cate hlstoty, d1.1gnos1s. condlt t on. treatment. 01 

evaluauon" § 50- 16- 302(3). MCA . Th1 s broad defwltto n 
would tnclude the tesults of c1 phys 1cal exm1nauon of a tape 
VlCt Jm. 

The statute c t eat.es no tight of access to con frdent1c1l 
health r<r t e tn ! o tmatJ o n. Even 1f the patient cons ents. the 
statute p laces the health ca te provtder 11ndet no obltgatlo n 
to release the 1niormat.1on unless compelled to do so by 
legal proce ss unde t the l1m1ted c ircums tances s et l o tth 1n 
seCtiOn ~0- 16- 314, MCA: 

(1) Except as ptov1ded 1n subsecti on ( 2 ) . coni l ­
dentlal healLh caae tnformatlon 1s not s ubJect to 
compulsoty legal ptocess 1n any type of pt o ­
ceedtng, tnclud1ng any pretrial o t o thet pteltm­
lnary proceedtngs. and a person 01 hts au tho11Zed 
reptesentat.Jvc may te l use to d1scl~se and ma y 
prevent a Witness ftom dtsclos1ng conftdent•a l 
health ca re tnformauon 111 any pt oceedJng. 

(2) The ~xemptton 0 1 ptlVtlege prov1ded tn 
subbeCtl on (I) does not apply: 

(a) when t he 1nd1vtdu<tl's phys1 cal or mental 
condtt1on ts relevant tegard1ng the exec uuon or 
w1.tness 1ng o f a w1ll o r· o thet document; 

t•) when the phys1cal o r mental cond1t1on of an 
1mav1dual 1s 1ntroduced by a party clatmtng or 
defend1ng as a successor or beneflctary of the 
tndivldual ; 
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(c) when an 1nd1V1dual makes commun1cat1ons to 
a psychiatrlst 111 the cou 1 se of a coutt - ordered 
psychtatric e x am1nat1on aft.er havu19 been Informed 
t.1a t the communtcat.1ons are admlSSlble only as to 
1ssues 1nvolv1ng the 1ndlv1dual's mental condi ­
tion; 

(d) when requtred by Rule 35. M.R. Ctv .P .• or 
otherwise o.:dered by .-. C0\11 t. 

This prov1s1on 1mpl1C1Lly rendets confldenlta l health ca te 
1nformat1on subJect to court. process, w1 th 0 1 w1 thoul the 
patient's consent. tn those Circumstances set fotth 1n 
subsec t1 on ( 2). In the case of an examtnauon of a tape 
VlCtlm, subdtv1s1ons (a), (b) and (c) ate tnappllcable, as 
1s Rule 35. Mont. R. C1v. P. The ,·ounLy aLLOLney's only 
recourse 1s to seek a cou1L otder to compel dlsclosure. 

In my O!)l!Hon. the slatutoty authollty lot such an otder may 
be found 1n secuons 46-4-301 to 306. 1CA, wh1 ch prov1de fot 
the Issuance by a dJSLttct Judge 01 supreme courl JUStice of 
tnvesugaLtve subpoenas when the admliHSLI aL1.on of JUSt i Ce 
so t equt res. Un lt ke common subpoenas or subpoenas duces 
tecum, whH.:h mdy be 1ssued w1t.hout the exptess app1oval of d 

dlSt.lt ct. Judge. an tnvestlgauve subpoena 1s a dlscreuonat·y 
order 1ssued t.y ''any JUStice of the supteme court O l ' 

d tstr tel coun. Judge ... commanding Lhe petsons to whom Lhey 
are directed t.o appear ... and g 1 ve testimony and p1 oduce such 
books. 1ecords. papers. documents. and othet oo]ects as may 
be necessaty and ptoper to the lnvestigaLion." As such 1t 
1s an o tdet ot Lhe court suffiCient to compe l ptoducLJon of 
confldenual health ca te 1nforrnat1on. Cvmpate !!! 1e ~· 
Inc., 460 F'. Supp. 100.., (E.D. Mt ch. I Q78) (grand JUlY 
subpoena held to be a "court ordet" sufftctenL LO compe l 
production ot ctedlt records unde1 15 u.s.c. secuon 168lb. 
th~ fdll AUdlt Rep01t1ng AcL). 

THEREFORE. IT IS MY OPI NI ON: 

A counly atL .. tnt:y may, 1n the course 01 a crtmlnal 
1nvesttgat1on. employ an 1nvest.1ga::1ve subpoena to 
compel a health care p1·ov1der: to release conudenttal 
hea lth care 1nformat1on. 

very Ltuly yours, 

MIKE CREELY 
Attorney Ceneral 




