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CONFLICT OF INTEREST - City officer •ay not sell supplies to 
city: 
MUNICIPAL GOVERNMENT - City officer may not se ll supplies to 
city; 
PUBLIC OFFICERS - Cl.ty officers may not sell supplies to 
city; 
PUBLIC OFFICERS - CJ.ty off:lce s proh:Lb:Lted from dea~:Lng in 
city warrant.s; 
WARRANTS - City officers prohibited from dealing in city 
warrants; 
JIIONTANA CODE ANNOTATED - Sect1ons 2-2-204, 7-S-4109, 7 -14-
4109; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op . Att'y Gen. No. SS 
(1979). 

BELD: 1. l\ city council person violates the conflict of 
interest provisions of section 7 -S-4109, MCA, by 
selling supplies to the city. 

2 . An elected or appointed city official may not 
purchase a sidewalk, curb, or gutter warrant, 
provided for in section 7-14-4109. I'ICA, without 
violating section 2-2-204, I'ICA, which proh1bi ts 
city officers from purchasing or selling city 
wa.rrants. 

Norbert F. Donahue, Esq . 
Kalispell City Attorney 
P.O. Box 1035 
Kalispell, Montana 59901 

Dear Mr. Donahue: 

2 May 1980 

You have requested my opinion concerning ~nether a number of 
specific practices contemplated by city officers may offend 
the provisions of the Montana Code Annotated that address 
conflicts of interest. I have SUllllllarized and stated your 
ques tions in the following ~~nner: 

1. May a business operated by an elected city 
officer. or owned by a corporation in which the 
officer is a major stockholder sell supplies to 
the city? 
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2. Nay an elected or appointed officer of a city 
purchase a •sidewalk-gutter- curb• warrant issued 
pursuant to section 7-14-4109, MCA, without 
violating section 2-2-204, MCA? 

section 7-5-4109, MCA, is the controlling statute regu t:ling 
conflicts of i nt.e.rest in a c ity such as Ka~ispell , which has 
a •unicipal coWlcil--yor for. of local govenment. That 
statute provides: 

The aayor, any -llber of the counc il, any city or 
town officer , or any relative or eaployee thereof 
•ust not be direcUy or indirectly interested in 
the profits of any contract entered into by the 
council whil e be is or was in office. 

This provision of the ,.ontana Codes has been a part of 
ttontana l aw s ince before the turn of the century. The 
ttontaoa Supr- Court has only addressed the statute in two 
opinions, neither of which addresses the requireaents for a 
transaction to be tei'llled a "contract" within the context of 
conflicts of i nterest. 

However , the court has bad occasion to address the under
lying eonniderationc of a si~aila.r quention in Sehu.acher v. 
City of Bozeman, 174 ,.ont. 519, 529, 571 P.2d 1135, 1141 
(1977) . In SchWDacber a question arose with r espect to the 
acti vities of a cJ.ty co-issioner. The court noted that a 
city official ' s position "places him on a different level of 
revie w regarding biG business transactions, than would be 
that o f the ordinary c itize n." 

A recent opuuon from this off ice addressi ng a similar 
conflict of i nterest statute recognized that courts h.tVe 
generally held monetary or proprietary interests to be the 
focus of conflict of i nterest statutes as opposed to merely 
abstract interests . 38 Op. Att'y Gen. No. 55 (1979) . That 
opinion said such a limitation provi des a clear and workable 
standard f or appl ication of the statutes. 

Turning to the t ransactions you described i n your r equest, 
it is apparent that a pecuniary benefit accrues to the 
council person who is also the proprietor of, or major 
interest holder in, a business. Close scrutiny of any of 
the transactions you describe reveals an implied contract . 
But, consistent with the reasoning of prior opini ons, the 
crucia~ fac t or in applying conflict o f interest statutes is 
the presence of a pec uniary or proprietary interest. Conse-



278 OPINIONS OF TKE ATI'ORNEY GENERAL 

qu~nuy. it is ay op~m.on that a 
elected c~ty off~cial or owned by a 
off~cer is a major stoc kholder may 
city . 

bus~neas operated by an 
corporation in which the 
not sell suppli e s to the 

Turning to the second question presented. section 2-2-2(1 4 , 
MCA, prov~des : 

The state officers , the s everal county, city . 
town . and towns~p ofhcers o f ~s state, the~r 
deputies and c ler ks, are prohibited from purc has
i ng or selling or 1n any manner r eceiving to thelr 
own use or benefit or to the use or benef1t of a ny 
person or persons whatever any state , county or 
c~ty warrants. scr1p , orders. demands . c laims . or 
other evidences of indebtedness against the state 
or any county , Cl. ty , t own , or townstup thereof 
except evidences of indebtedness issued to or held 
by them f or servi c es rendered as s uch officer, 
deputy. clerk , and evidences of the funded i ndebt
edness of such state . county. city, township, 
town, o r corporation. 

Your question addr~sses a parti cular t ype of warrant pro
vided for in section 7-14-4109( S), MCA . The s pecial side
walk . c urb . or qutter warrants provided for in that stat ute 
are not contained in either of the exceptions listed i n 
section 2- 2-204, MCA . They are not held by a city officer 
for s ervices rendered and they are not evidence of the 
funded indebtedness of the city . In my opinion the pro
scription against city o f fice rs dealing in warrants found i n 
section 2- 2-204 , MCA, applies to the special sidewalk . curb, 
or gutter warr ants provided for in section 7-14-4109( 5), 
MCA. 

THEREFORE , IT IS MY OPINION: 

1 . A city council person violates the conflict of 
interest provisions of section 7-5-4109, MCA, by 
selling s uppl ies to the city . 

2. An elec ted or appointed city official may not 
purchase d sidewalk, curb, or gut t er warrant, 
provided for in s e ction 7- 14 - 4109, MCA , wi thout 
violating section 2-2-204, MCA, which p rohibits 
city officers from purchasing or selling city 
warrants . 
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Very truly yours, 

MIKE CREELY 
Attorney General 
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COURTS, CITY - Town council designat ~n o f city j udge ; 
JUDGES - c ity Judge selection by t own counci l; 
JUSTICES OF THE PEACE - Town council designatio" to act as 
c1ty judge; 
MUNICI PAL CORPORATIONS - Clty JUdge s election ' •• town 
council· 
MONTANA CODE ANNOTATED - Sections 3-11-101, 3-11-102, 3- 11-
103. 3-11-205 , 7-1-4111. 7-4-4101{l)(c), 7-4-4101 ( 2 ) , 7-4-
4l02{l)(c). 7-4-4102(2), 7-4-4102 ( 3), 7-4-4103 (1). 7-4-
4103(3)(c); 
1975 MONTANA LAWS - Chapter 420, s e ction 1; 
OPINI ONS OF AT"l'ORNEY GENERAL - 37 Op. Att •y Gen . No. 42 
(1 977); 37 Op. Att'y Gen. No. 62 (1977). 
1972 MONTANA CONSTITUTION - Article XI, section 4 (2 ). 

HELD : A town may not select a city judge who is not a 
justice of the peace. The city j udge for the town 
must be a just ice o f the peace of the county in 
which the town is situated and must be designated 
by the town counci l t o act as city judge . 

2 May 1980 

Joseph E. Mudd, Esq. 
Bridger City At t orney 
117 Sou th Ma in 
Bridger, Mont ana 59014 

Dear Mr. Mudd : 

You have asked for my opinion on t he followi ng question: 

May a t own s e lect a city judge who is not a j ustice of 
the peace? 

I n my opinion a town does not have the power to select a 
city )udge who is not a justice o f the peace. 
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