
Oi •liONS OF THE A'l'TORNEY GENERAL 

Nothing 1n the "Interloca1 cooperation Act" indicates that 
ita pro"isions are intended to be the excl11sive aeans by 
which political s\1bdivis1ons may construct cooperative 
agre91ents. Moreover. section 2-9-211. MCA, contains no 
reference to the "Inter local Cooperat1on Act." Had the 
LegisloAture intended to delimit the means by wluch the 
co110ties aight provide such an 1DS\1rance progra~~~. it could 
have included such a reference. In this case the lack o f 
specific reference to the "Interlocal Cooperation Act" 
coupled with the constJ. tutional provis1ons providing for 
libera1 construct1.on of co110ty powers indicates that the 
c o110ties may use means other than an 1nterlocal agree.ent 
provi ded the method they ult1mately select is not s pecl­
flcally prohib1ted by law. 

THEREFORE, IT IS MY OPINION: 

1. 1 t is penussible for Montana co110t1es to enter 
1nto a jo1nt self-1nsurance program. 

2. An lnterlocal agreement purbuant to sect1on 7- 11 -
104 , MCA. is not the excl~tslve means by which 
co110t.1es m.1ght est.abllsh a )OHit self-1.nsurance 
program. 

Very truly yours. 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPI NION NO. 76 

GIFTS 
d1ct1on; 
SRERifrS 
d1ction; 
SHERIFFS 
MONTANA 
101(51), 

To p ubl1c servants by persons sub)ect to juns-

- Rece.1pt of g1fts !rom persons s\lb)ect to )Ur ls-

- Propr1ety of sales as fund ra.1s1ng activi t1es: 
CODE ANNOTATED Sections 45-2-101(44), 45-2-
45- 7-101, 45-7-104. 

cu1046
Text Box



OPINIONS OF THE A'JTORNEY GENERAL 265 

HELD: 1 . Section 45- 7- 104, MCA, prohib its the receipt by a 
sheriff's departaent of pecuniary gifts from 
individuals or organizations within the sheriff's 
requlatory or investigative jurisdiction. 

2. Section 45-7-104. MC.A, does not prohibit the use 
by sheriff's departments of fund-raising programs 
involving the sale of goods or services. 

Charles A. Graveley, Esq. 
Lewis & Clark County Attorney 
Lewis & Clark County Courthouse 
Hel ena, Montana 59601 

Dear Mr . Graveley: 

22 April 1980 

You have requeste d my opin ion as to whether fund- raising 
activlties such as the solicitat1on of donatlons and the 
sale o f t1ckets to a circus by the sheriff • s department 
const1tute a v1olat1on of sect1on 45- 7 - 104 , MCA . The per­
tlnent pr ovis1ons are as follows: 

45-7- 104 . Gifts t o publlc servants by persons 
subject to their jurisdiction. (1) No publlc 
servant 1n any departaent or agency exercis1ng a 
regulatory function, conduct1ng i nspections or 
inv-tigations, cco ~rying on a c1v1l or crim1.nal 
l1tigation on behalf o f the government. or h aving 
custody of prisoners shall solicit, accept , or 
agree to accept any pecun1ary benefit from a 
person known to be subject to such regulation, 
1.nspection , investlgation, or c ustody or aga1.nst 
wh0111 such 11 tigation 1s known to be pendlng or 
contemplate d . .... 
(5) Th1.s sect1on shall not apply t o: 

(a) fees prescribed by law to be rece1ved by 
a public servant or any other t enefl t fox: wh1.ch 
the rec1pient gives leg1 t1mate cons1deration r to 
which he 15 otherwise entltled; or 

(b ) trivial benefits i nc1dental to personal, 
professional , or busin.ess contracts and involv1ng 
no substantial risk of underain1ng official i m­
partiality. 
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Thl.S statute was enacted to cover si t .ustions not conunonly 
thought to be within the def1n1t1on of brlbery . The grava­
men of the felony offense of brlbery is the qiving o f con­
Slderation !2! the purpose o f affecting ! parttcular action 
ot transac:Llon. See § 45-7-101 , MCA. In order to prove the 
misd~eanor offens-e-or recel.pt of a gi ft by a publ1c servant 
under s e ct1on 45-7-104, MCA, the particul ar intent ~o affect 
a given action need not be shown . The latter statute 
governs s 1 tuat..lons where a pecuniary beneflt lS bestowed 
upon a pu.bl..lc servant by one who is or may be subject to 
tbat publ ic servant. • s regu~atory or 1.nvest..1gatory juris­
d.lct.t on even absent a present intent1on to influence an 
offlcial a ction . The statute pun1she~ the appea.:ance 2.f 2!: 
p otenttal for improper 1nfluence. Th.1s view 1s bo rn o ut by 
the exceptions stated 10 s ubsection (5). One exception 
penu t s tbe rece.1pt of money as a fee prescn.bed by law or 
ln exchange for "legll:imate cons1derat.1 on." The other 
peruu.ts the rece1pt of "tnvial " pecunia r y benefits arising 
from pers onal , profess1onal , or bust.ness c ontracts , when 
t.here 1s "no s ubst.ant1al n s k o ! underm1n1ng official 
i"'Par-~lal l t.y," 

In my op1n.1on , the solic1tat1on or rece1pt by the sheriff's 
departme nt of g1fts from tnd1v1dualE or organ1..zations s u.b­
)eet to the sher1ff's 1.nvest.1gat1ve or regulatory JUClS­
dict.ion ( .l . e., those ~o~ho are located 1n the county l is 
prohibtted by the statute- The donors a.re "persons" wi thin 
the mearu.ng o f the st.at.ut.e, see S 45-2-101 (44) . MCA. and the 
sheriff and hls deputies a"'"'ie obv1ously "public servants" 
e~erc1s1ng requlatory and 1nvesttgat1ve j uri s diction . S 
45-2-1 01 ( 51) , MCA . More to the point. the potentia~ for the 
a,ppearance of !avon t1sm 1n the department's dealings Wl th 
the donor o rganizatton is obviously present . This is not t o 
suggest tbat the shenff's department 10 th1s or any other 
county mi ght show favor1.t1sm or engage . n any other kind of 
1111pr:opriety . Ro-..ever. the Leg1.slature has determined that 
the g1ving o f gifts ~o r rece1pt of ~lfts by the department 
u.nder ClrCWIIStances "'tucb might create the appearance o f 
such 111propr1ety 1s sumply against the public policy of thi~ 
stat e . 

The second example you <Jl.Ve- - the s ale of Cl. r c us tickets-­
presents a different question_ The statute expl1c1 t ly 
recognizes the propriety o f r e ce1ving a pecuniar y benef1t if 
the donor receives .s corresponcllng "legi tU.ate cOn.tldera­
tlon . " In my op1nion. the provtston allows the use of 
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mercan• ile fund-raising projects such as sales, dances 
(e . g. , the traditional Policemen's Ball), circuses and the 
like. The "donor" in such cases receives a ''legitimate 
consideration" in return for the pecuniary benefit bestowed 
on the sheriff, in the form of goods sold, tickets to a 
dance or circus, etc. The Legislature has determined that 
such exchanges are not subject t o criminal penalty. 

THEREFORE, IT IS MY OPINION: 

1. Section 45-7-104, MCA, prohibits the receipt by a 
sheriff's department of pecuniary g ifts from in­
dividuals or organizations within the sheriff's 
regulatory or investigative jurisdiction. 

2. Section 45-7-104, MCA, does not prohibit the use 
by sheriff's departments o f fund-raising programs 
involving the sale of goods or services. 

Very truly youJ. <> , 

MIKE CREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 77 

POLICE DEPARTMENTS - Costs of investigating felony offenses 
to be prosecuted by the county attorney; 
COUNTIES - Costs for i nvestigation of felony offenses by 
city police; 
MONTANA CODE .~NOTATED - Sections 7-4-2712 , 7-4-2716, 7-6-
2351, 7-6-2426 , 44-2-115, 46-8-201; 
OPINIONS OF THE ATTORNEY GENERAL - 2 Op. Att'y Cen. No. 5 
(1906), 5 Op. Att'y Cen. No. 377 (1913). 8 Op. Att'y Cen. 
No. 419 (1920), 10 Op. Att 'y Gen. No. 63, 37 Op. Att'y Gen. 
No. 37 (1977), 38 Op. Att'y Cen. No . 31 (1979). 

f!ELO: Charges incurred by city police in the pr('serva­
tion and preparation of evidence to be used in 
felony cases prosecuted by the county attorney in 
the name of Lhe Sta~e are the financial responsi­
bility of the county. 
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