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requirement in s ection 76-3- 612, MCA , that a certificate o f 
title be presented with the f i nal plat . Rather, it merely 
removed the require•ent that. the c e ruficate be prepared by 
a "licensed" title abstracter . 

YoQr letter 1nqui res whether a policy o f title insurance 
will sat1sfy the requirements of section 7 6-3-612, MCA . In 
my opiru.on it will not. As noted above , the purpose of 
s e ction 76-3-612. MCA, is to ~ntorm the governing body of 
the status of the t~tle. Tltle i nsurance 1s wholly l nade
quate for th1s pu.rpose, s1.nce s uc h a pol1cy does not purport 
to detall the status of t1tle , b\!t merely constitutes an 
agreement that the ~nsurance c arr1er w1l l defend t1tle 1 f 
defects s hould be alleged 1n the future . See § 33-1 - 212, 
I'ICA. A pol1cy o f t1tle insurance does not sat1sfy the 
requ1rements o f s e ction 76- 3 - 612, MCA. 

THEREFORE. IT IS MY OPINI ON: 

1. The "sunsettlng" o f the board of abstracters does not 
rel1eve the subdlVlder of h~s duty Qnde r sect1on 76-3-
612. MCA, to prov1de a cerufic a te of title with hls 
flnal plat . 

2. The "&unsetting" o f the board of abstracters repeals by 
1mp l1cat1on the r equ1rement that the c e rt1 f icate of 
tl tle under sect1on 76-3 - 612, MCA . be prepared by a 
l1censed t1tle abs tracter. 

3. A pol1cy of tltle 
flea te o f t1 tle 
MCA . 

Very truly yours , 

MIKE CREELY 
Attorney General 

l OSQrance does not sat~sfy t he certl
requl. rement under 5ect1on 76-3-612. 

VOLUME NO . 38 OPLNION NO. 49 

ARREST - Fa1lure to comply w~th compQ!sory motor vehicle 
llabllity protect1on st.atute ; 
JNSURANC£ - Motor vehicle llabil ity policy. who must be 
~nsured; 
~R VEHICLES - Ca.pulsory liab1 l1ty protection: 
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MOTOR VEHICLES , MOTOR VEHICLE LICENSE AND REGISTRATION -
Proof of l1abil1ty protection, when requ1red; 
PEACE OFFICERS - Power of arrest for failure to comply with 
compulsory motor veh1.cle l1.abil1ty protection statute; 
STATUTES - Effect1.ve date; 
MONTANA CODE ANNOTATED Sect1ons 1-2-201(1), 46-1-201, 
46-1-201(8). 46-6-401(4), 46-6-404, 61-5-116. 

HELD: 1. OWners of motor veh1.cles reg1stered and operated 
10 Montana must secure and ma1nta1.n motor vehicle 
l1ab1l1ty protect1on from and after July l, 1979. 

2. Where compl1ance Wlth chapter 592 1s through the 
motor veh1c1e llab1l:lty 1nswrance opt1on. both the 
owner and d.r1vers operatlng the vehl.c1e Wl th the 
owner's permlSSlon must be 1nsured. 

3. Both peace off1cers and pr1vate c1t1zens who have 
reasonable grounds to bel1eve an 1nd1V1dual l.S not 
1n compllance w1th chapter 592 may 1n1tiate the 
prOSeCUtlOn O( that lndlVldUal. 

4 . Both the o"'ller and any non-owner o perator of a 
motor veh1cle reg1stered and operated 1.n Montana 
Wl.th the O"'ller's perm1.ssion are 1n v1olat1on of 
law lf the operator 1.s not 1nsured. 

5 . Subsequent to the executl.on of a not1ce to appear 
or sworn complal.nt alleg1.ng !allure to m.a1.nta1.n 
motor veh1cle l1ab111ty protect1on, prosecution 1s 
the respons1.b1l1ty of the c1ty or county attorney. 
The prosecutlng attorney may cause the d1.sm1 ssal 
of the charge upon proof that tht defendant was 1n 
fact ma1.nta1rung l1ab1l1ty protect1on at the t1111e 
alleged 1n the Cltatl.on/ complalnt. 

J1.m Nug~ nt, Esq. 
M1ssoula C1ty Attorney 
Cl.ty of MISsoula 
M1ssoula, Montana 59801 

Dear ~- Nugent: 

31 October 1979 

You have requested ay op1.n1.on on a nuaber of 1ssues ra1sed 
by the enactaent of House 81.11 708 (now chap~er 592. l97Q 
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Laws of Montana] during the last legislative session. The 
statutory scheme for motor vehicle liability protection 
contemplated by this enactment includes the alternatives of 
posting an indemnity bond, providing a certificate of self
insurance, or purchasing and maintaining an automobile 
liability i nsurance policy. Since the overwhelming majority 
of the motoring public will likely comply with this statu
tory mandate via the liability insurance option, the issues 
wi 11 be discussed with primary reference to motor vehicle 
liab~lity insurance. 

I. From what date must owners of motor vehicles registered 
and operated in Montana secure and maintain motor 
vehicle liability protection? 

Chapter 592, 1979 Laws of 
Governor on April 17, 1979. 
spec1fy an effective date. 

Montana, was approved by the 
The bi 11 did not by its terms 

sectlon 1-2-201(1), MCA, provides the clear answer to your 
in1 tJ.al 1nquiry. "Every statute, unless a different time is 
prescribed therein, takes effect on July 1 of the year of 
1ts passage and approval." Therefore, from and after July 
1, owners o f motor vehicles registered and ope r ated in 
Montana must be covered by ~ current p~licy of motor vehicle 
l 1ab1ll ty 1nsurance or sat1sfy one of the other two statu
tory alternat~ves for l 1ab1lity protection . 

II. Must both the motor veh _le and the operator be 
tnsured? 

A response t o your question must be prefaced by some clari
flcation of the nature of motor veh~cle liab i lity insurance. 

The "nsk" covered by the pol1cy of insurance requ1red by 
chapter 592 J.s identifled 1n section 2 of the statute. 

ILioss result1ng from liab1l1ty imposed by law for 
bod~ly ln)ury or death or damage to pr ~perty 
suffered by a p•rson caused by the maintenance or 
use of a motor vehlcle .... 

In the law of 1nsurance, protect.lon against such loss has 
been character1zed as motor veh1cle l1abil1ty insurance. 
The d1St1ngu1shing features of such insurance ar e (a) the 
relat1on of the loss to the ma1ntenance or use of a motor 



172 OPINlONS OP Ttl£ ATTORNEY (lt-;Nf.RAL 

vehl.cle . an4 (b) the legal lt.ab1l 1ty 
under the pol1cy. See &lasbfl.el<t. 
Prac~ce, 3rd Ed . (1965)7 at § ll4.l , 

of a person "tn&ured" 
AU~Obl.le La~ ~ 

C1.ven that the legal llabtll ty of ar. "tnsured'' 1s a pceoon
dl.tion to the obl1gations undertaken by an insur~1ce company 
pursuant to this contract o£ 1.nsurance, the 1.deotiC1cation 
of the person or persons insured 1s of crit.tcal legal 
Lmport . The typtcal owner's 11ablllty 1nsurance pol1cy 
i dent1 fies the owner and hu. or her spouse as the "n4111ed 
insured . " TypicaJly the owner's lia.btln.y 1.nsurance pol1cy 
will 1dentify another c4ass of persons whose legal ltab1l1ty 
for a loss 1.nvolv1.ng the penu.ss1.v"! use o f the owned vetncle 
will trigger obl1.gat1ons on the part of the Insurance 
company Thl.s class of "insured" l.S known as "addlttonAJ 
U'lsured 11 the pol1.cy provis1.on creaung thts class 1s 
referred t.o as an "omnibu.s clause." 

Sect1on 1 of chapter S92 provtdes as follows : 

Every owner of a motor vehicle which 1s reg1 s tered 
and operated 1n Montana ~ ~ owner £t W1th b1s 
penn1ssion shall conttnuously prov1d.e ln&ur411ce 
agu nst loss re.sul t.i ng from 11 <tblll t.y unposed by 
law for bodtly lh)U• Y o t death or 44111age t o 
property suffered by any person . . . (P.mphasls 
added.) 1~79 Mont . Laws, cb . 592, S 1 . 

lUI oft-repeated rule .for construing stat.ut.et. lS that the 
lntent of the Leg1slature as embodied 1n Lhe plaln ~ords o f 
the statute 1s controlhng. See Dunphy v. Anaconda, 151 
Mont . 76, 438 P.2d 660 (19&sr;-sute ex J.el. Zolllder v. 
Distr ~ct Court, 591 P.2d 656, 662 (~nt. 1979;:- The st.atuve 
1nd~cates in QnambJ.guous teras that protect1on aust be 
secured for the c1.rcumstances 1n which elther tbe owner or a 
person who bas the owner's permission 1s operating the ~o-tor 
vehicle. tn the context of liab1l1.t.y insurance, the man
dated protection 1s provi ded where the operator 11eets the 
definition of an "insured" under the terms of an appltcable 
policy or insur<Jnce. 

lit. May the statute be enforced by peace officers or 
accident i nvestl.gators d1.spatcbed to inves~gate auto
mobt.le acc1dents1 

Sectl.on 4, Cbapte.r 592., prov1.des i.Q part: 
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1 t is Wllawful for any person to operate a aotQr 
vehicle upon highways . streets, or r oadways of 
this state without a valid policy or liability 
insurance in effect .... 
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Clearly, peace officers who have reasonable grounds to 
believe that an individ\lal l.S in violation of Mont&na' s 
co.pulsory insurance law aay either effect the perso n • s 
t..ediate arrest (I 46-6- 401(4) , l'tCA) or issue a notice to 
appear ( f 46-6-404, MCA ). 

However . you have indicated that acci dent ~nvesugators of 
the type util1~ed in Mia ~ula are not vested by law wi th the 
power to aake arres ts. They are, therefore . not within the 
definition o •peoace o ff1cer• set forth 1n section 46- 1-
201 ( 8), ftCA . Consequently, their role anc. authority 1n 
enforc1ng Montana lav 1s the s..e as thoat of private 
persons. Th~ appropriate procedure to be followed by such 
investigator i nvolves the execution of a sworn co.pla i nt 
indicat1ng reasonable cause to belleve an offense has been 
co-itted. See § 4{)-6-201. MCA. 

1 V. If the owner and operator of the 110tor vehicle are 
separate 1nd1viduals and nelther individual has 
liabillty protection, aay both be usued c1ta uons? 

An owner who pe rai ts another to dri ve the ownel]_' s 110tor 
vehicle must see to 1t that that person is insured . 
Secuon l , chapter 592. Fa1lure to provide such prot.ection 
is a cr1ae and a c1tatio~ may be issued to the owner: 

Penalties . .... 
A violation of [sections 2 through 4 I is a mis
demeanor .... 1979 Mont. Laws , ch. 592. t 4 . 

Operation of a 1110tor veh1cle by one who 1s not 1nsured 1 
just as clea.rly a criRI• and a citation therefor aay be 
issued a s well . 

l This c an be accomplished 
t ypical owner ' s policy with an 
cussion in II , A., supra. 

through the purchase of a 
"oanibus clause." See dis-
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Penal tJ.es. J t l.S unlawful for any person to 
operate a .otor vehicle upon highways , streets, or 
roadways of thl.s state vl.thout a vaJ.l.d pollcy of 
l1.~1.l1ty 1nsurance 1n effect . ••• Jd . 

v . 1 f an 1.ndlv1dual cannot produce proof of liabl.lity 
protect1on at the scene of an acc1dent., 1s it reason
able and acceptable to give hi111 a period of t1- in 
wluch to co.e to the lhssoula 1 ?llce Department and 
produce such proof? 

Sectl.on 2, chapter ~92, provides 1n part : 

Proof of c0111pliance. (1) Before any appll.cant 
required to register his motor vehicle may do so 
the apphcant aust certify and display to t he 
county treasurer an automob1le liab1lity insurance 
pol1cy, a certl ficate of sel f-1nsurance , a posted 
1.ndeanity bond, or el1.qUnhty for an exeaption 
covering the motor vehicle. 

The above r epresents the sole 1nstance 1n wluc .h the owner of 
a 110tor veh1cle 1s under an affir.at1ve duty to exhl.bl. t 
proof of compllance w1th Mont,ana's compulsory 1nsurance law. 
Nowhere 1n the law do J f1. nd a duty to carry such proof and 
exh.1b1t • t upon de.and fo1low1ng an acc1.dent. The Legis
lature clearly could have enacted a requ1re.ent similar to 
that wtu.ch aandates the possession and exbib1tion upon 
appropri ate deaand of an operator's per.i t by those oper
a~g a motor vehicle. ~ I 61-5-116 , MCA. Jt did not do 
so. Consequently , a not1ce to appear or sworn 
coapla i nt alleging failure to comply w1t,h Montana's compul
sory 1nsurance law lacks reascnable cause if it is grounded 
solely on an operator 's fulure to provide proof of insur
ance at the scene of an a ccident. Subsequent to the execu
tion of a notice -O appear or sworn compla.l.Dt which is 
founded on reasonable cause, however, a c1ty attorney could 
exerc1se prosecutor1al discret1on and cause the disaissal of 

2 1 t, is of soae note that t,he le~slature considered and 
rejected an aaenaaent to chapter 592 that would have 
required display of proof of liability protection a t a tiae 
other !:,han registration. Viz., purchase from an automobile 
d.ealer . --
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a ch.u:9e upon an adequate shovin9 that the defendant vas 1n 
fact •aintalne1n9 appropriate 1 i ability protection at the 
tiAe .the citation vas issued. £!.:_. Holliday v. State ~ 
of Fa,1rfield, 66 ~nt. 111, 212 P. 861 at 118 (1923) . 

1'HEREFORE. IT IS MY OPINioti: 

1 Owners of .otor vehicles re9iat~red and operated in 
~ntana aust secure and aaintain .otor vehicle 11ab
~llty protect~on froa and after July 1. 1979. 

2. Where compl ~ance v1 th chapter 592 lS throuC)h the .a tor 
veh~~1e liab1l1ty 1nsurance option . both the ovner and 
dr1vers operat1.n9 the v~cle with the owner's pe~s
S10n aust be insured . 

3 . Both peace off~cers and pr1vate cit~zens who have 
reasonable «)rounds to bel1eve an 1nd1 v1dual is not lf• 
COIIPllance with chapter 592 aay 1n1.t1ate the prosecu
t1on of that 1ndiv1aual. 

4 . Both the owner and any 
veh1cle registered and 
owner'o perm1.ooion are 
operator is not insured . 

non-owner operator of a .otor 
operated 10 ~ntana with the 
in violation of low ii the 

5. Subsequent to the execution of a not1ce to appear or 
sworn coaplaint allel)ing failure to aaintain motor 
vehicle l,1ability protection. prosecution 1s the 
responsibility of the city or count• attorney. The 
prosecuting attorney .. ay cause the c1isJussal of the 
charqe upon proof that the defenda.nt was in fact 
maintaining liab1lity protection at the time alle9ed 1n 
the citation/complaint. 

Very truly yours. 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. SO 

COUNTIES - Maintenance of bridg~ not located on county road; 
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