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a "registered voter" in the dl.Strl.ct for water and sewer 
district elect1on purposes. A petition refl17cting the 
endorsement of all such "registered voters" 1... clearly 
sufficl.ent. A hold~ng to the contrary. particularly in this 
case, would lead to an inequitable result and defeat the 
purpose of the above prov1sions. A statute s hould not be 
interpreted to defeat 1ts ev1.dent purpose since the obJects 
sought to be acn1eved by legislatlon must be given prime 
consl.deratlon. Ooull v. Wohlschlager, 141 Mont. 354, 377 
P.2d 7S8 (1963) . 

The purpose of c reatl.ng a water and sewer district is to 
allow for water and s ewer fac1l1t1es to benefit the p roperty 
within the distrl.ct. It is. after all . those owners of the 
real property that bear the tax burden needed to c reate the 
distr1.ct . Those people or corporations should be ent1tled 
to participate · 1n the process . This 1s particularly true 
where, as you adv1sed , the petl.tl.on to create the dl.st.rict 
was s1.gned by all of the owners of the property w1 thin tb.e 
proposed d1str1ct . 

THEREFORE , IT IS MY OPINION: 

A water and sewer d1strict may be 1n1t.1ated by a peti
t.l.on s1.gned by all of the non-resident. corporate 
property owners with1n the d1st.r1ct where there are no 
other reg1stered voters 1n the proposed d1str1ct. 

Very truly yours. 

MIKE GREELY 
At torney General 

VOLUME NO. 38 OPINION NO. 48 

LICENSES, PROFESSIONAL AND OCCUPATIONAL - Effect of ''sun
sett.l.ng'' of Board of Abstracters on reQUJ.rement that certif
icate be prepared by l1censed title abstracter; 
SUBDIVISION AND PLATTING ACT - Approval of fl.nal plat, 
requirement that certl.fl.cate of title be subml. tted with 
final plat ; 
MONTNfl\ CODE ANNOTATED - Sections 2-8-103(1)(a). 2- 8- 112. 
2-8-122. 33-1-212 . 76-3-612. 
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H£1..0: 1. Tbe "sunsett 111g" of the bo a r d of 
not relieve the subdivide r of 
section 76- 3- 612, MCA, to provide 
title w1 t.h hts flnaJ plat.. 

abst.ract.ers does 
ht.s duty under 
a certi f icate of 

2 . The "sunsett1ng" of the board of abst.racters 
r epeals by impl ication the r eqUJ.rement that the 
certi f1cate of t~tle under s e ction 76-~-612 , MCA, 
be prepared by a l~censed titl~ abstracter. 

l. A policy of ti tle insurance does not satafy the 
cert if1cat.e of ttt.le requ~~ement under sect~on 
76- 3 - 612. MCA . 

Charles Craveley , Esq. 
Lewis and Clark County Attorney 
Lewis and Clark Count:y Courthouse 
H~lena, Montana 59601 

Dear Mr . CLaveley ~ 

31 October 1979 

You ttave requested my op1n~on on the t'ollow1ng quesuon: 

What effect doe s t.he "sunset'' t.erm111at1on of the 
board ot abstracters under sectton 2•8-lOJ(l)(a) , 
MeA , have on local subdlVJ.Slan 1ev1ew under 
s e ct1on 76- 3 - 612, MCA? 

Your questlon artses from the lollowl.llg raot.li. The 1977 
Leg1 slature e"acted Tttle 2, chapter 8, MCA, t.he Montana 
sunset Law. whtch prov1des for per1oclic lec;rislat1ve fPVlew 
of s tate agenc1es and boards anc2 for the phas1ng out ot 
those agenc~es ~d boards whtch do no t $eet cer~1n parfor
mance crit.ena . Sectlon 2-8-lOl(l l( al. f'ICA . spe~flcally 
tenunat.es the board of abstracters as o l Jill y 1 . 19'19 . 
Heartngs were held dur1ng the 1979 le-qtslatlve sess1on and 
no Tee stabllsblltent leq1s lat1on vas enacted under 1r0ect1on 
2-8-122. " CA . The board o f abS'Uacters ceased to eust on 
July l. 1979. Secttoo 76-3-61 2 . MCA, prov1des : 

Abstract o f t.lt.le regu1red for rev:~.ew p rocess. 
11) The subd"tvider shall sub11nt Wlt.h the hnal 
plat a cert1C1ca~ o f a l1censed lltle abstracter 
sho.,lnq the naaes of t.be owners of ~ecord o f the 
l110d to be s ubd.tvtded •nd t.be 11a.e s of lle.n 



168 OPINIONS OF THE A'M'OIU\ Y GENERAL 

holders or claiaa.nts of record against the land 
and the written consent to the subdivision by the 
owners of the land, if other than the subdivider. 
and any lien holders or claimants of record 
aga~nst the land. 

( 2) The qoverning body may provide (or the 
review of the abstract or certif~cate of title of 
the land Ln question by the county attorney where 
the land l1es 1n an unincorporated area or by the 
city or town attorney when the land lies withul 
the l1m1ts of a c1ty o r town. 

Your quest.~on ar1ses from the fact. that s1.nce the "sunset
tLng" of the board of abstracters . there no longer ex1sts a 
procedure by wh:tch a person may become a "l1censed t1 tle 
abstracter" el1g1.ble to perform the serv1ces requ1red by 
s ubsect1on (1) of the above sect1on . 

It 1s clear that these legtslat1ve ~ct1ons present a case o f 
amendment or repeal by tmpl1cat.1on. See 1A Sutherland. 
Statutory Const.rucuon H 22-13, 22.22, 23.02 (1972). The 
~equ1.rement in sect1on 76-3-6 12 . MCA, s tmply c annot be met 
by a subd1v1der. s1nce no state agency ex1sts to perform the 
!unction ol l1cens ng u t.le abstracters. Although amend
ments or repeals by 1mpl1cation are not favored, see State 
Board of County Comauss1oners, 89 Mont.. 37. 76. 296 P. 1 
(1931), such an amendment or repeal 1& clearly present where 
two statutory enactments are as clearly repugnant as these. 
!!! re Naegele . 70 Mont. . 129. 135, 224 P . 269 1 192<'). The 
question rematns . however, what 1s the pr ' Per construct.1on 
of sectlon 76-3-612. MCA , as 1mpllc1 tl y amended. 

In answer1ng tins 1nqu1ry. the tntent of the Leg1slature, as 
d1v1ned from the pla1n 1mport of the statutory language. 1s 
cont.roll1.ng. The certlfl=at.e of tlt.le requ1rement 1n 
section 76- 3-612, HCA , was enacted to 1nform the local 
govern1ng body of the ex1stence of enc umbrances on the tlt.le 
of land proposed to oe subruv1ded. By •sunsett.ing" the 
board of abstracters . the Leg1slature was not express1ng the 
op~on that th~s 1nformat1on was any l ess necessary 1n the 
process of deteruun1ng whether a part.1c ular subd1 v1s1on 1s 
1n the publlc tnterest. Rather. the "sunset" of the board 
was a leg1slat1ve det.erm1nauon tn part that the board's 
lic-ens1ng funcuon rud not -et the cr1t.er1a set forth 1n 
section 2-8-112. MCA. It u therefore ay op1n~on th4t the 
"sunset.tlng" of the board of abstracters dld not obvtate the 
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requirement in s ection 76-3- 612, MCA , that a certificate o f 
title be presented with the f i nal plat . Rather, it merely 
removed the require•ent that. the c e ruficate be prepared by 
a "licensed" title abstracter . 

YoQr letter 1nqui res whether a policy o f title insurance 
will sat1sfy the requirements of section 7 6-3-612, MCA . In 
my opiru.on it will not. As noted above , the purpose of 
s e ction 76-3-612. MCA, is to ~ntorm the governing body of 
the status of the t~tle. Tltle i nsurance 1s wholly l nade
quate for th1s pu.rpose, s1.nce s uc h a pol1cy does not purport 
to detall the status of t1tle , b\!t merely constitutes an 
agreement that the ~nsurance c arr1er w1l l defend t1tle 1 f 
defects s hould be alleged 1n the future . See § 33-1 - 212, 
I'ICA. A pol1cy o f t1tle insurance does not sat1sfy the 
requ1rements o f s e ction 76- 3 - 612, MCA. 

THEREFORE. IT IS MY OPINI ON: 

1. The "sunsettlng" o f the board of abstracters does not 
rel1eve the subdlVlder of h~s duty Qnde r sect1on 76-3-
612. MCA, to prov1de a cerufic a te of title with hls 
flnal plat . 

2. The "&unsetting" o f the board of abstracters repeals by 
1mp l1cat1on the r equ1rement that the c e rt1 f icate of 
tl tle under sect1on 76-3 - 612, MCA . be prepared by a 
l1censed t1tle abs tracter. 

3. A pol1cy of tltle 
flea te o f t1 tle 
MCA . 

Very truly yours , 

MIKE CREELY 
Attorney General 

l OSQrance does not sat~sfy t he certl
requl. rement under 5ect1on 76-3-612. 

VOLUME NO . 38 OPLNION NO. 49 

ARREST - Fa1lure to comply w~th compQ!sory motor vehicle 
llabllity protect1on st.atute ; 
JNSURANC£ - Motor vehicle llabil ity policy. who must be 
~nsured; 
~R VEHICLES - Ca.pulsory liab1 l1ty protection: 
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