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You also inquire whether a county may alter its adopted 
budget to finance the employer's contribution to PERS. 
Generally, county budgets must be adopted by the second 
Monday in August of each year , and section 7-6-2324, MCA 
(sect1on 16- 1906, R.C. M. 1947), limits the county to expendl
ture of only those funds set forth in the adopted budget . 
However, section 7-6-2341, MCA (section 16-1907, R.C . M. 
1947), allows the commissioners of a county to make expendi
tures and incur liabilities in excess of budget by unanimous 
adoptlon of a resolution stating the fact that the expendi 
tures or liabilities are necessary to "meet mandatory 
expend1 tures required by law .... " Assuming the validity of 
the requirement that counties pay the employer's contribu
tlon, it is my opinion that this section a 11 ows the county 
to make the necessary expenditure notw i thstanding its 
absence from the adopted budget . 

THEREFORE, IT IS MY OPINION: 

J. A county which contracts 1nto PERS may not adopt a 
pollcy of bl anket exclus1on of worke rs h1red under a 
CETA program. 

2. A county may make emergency expenditures not reflected 
in 1ts budget to cover the employer's share of PERS. 
when the responsibility to pay that share arose after 
adopt1on of the budget for that fiscal year. 

Very truly yours. 

MIKE CREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 20 

EMPLOYEES , PUBLIC - Non-teaching school d1str1ct employees ; 
LABOR UNIONS - Modifica tion of statutory benefl t le..1els by 
collect1ve barqa1n1ng prohLb1ted; 
STATE AGENCIES - School distr1cts and post-secondary voca
tional technical center ; 
SCHOOL. DISTRICTS School d1str1cts and post- secondary 
vocational technical center; 
SI CK LEAVE - Non-teachlng exmployees of school d1stucts and 
vo- tecb centers entl tled to bene fl. ts as pubhc employees; 
VACATIONS - Non-teaching employees of school d1stncts and 
vo- tech centers entitled to beneflts as public employees; 
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EDUCATION - Post-secondary vocatione~l techn1cal centers as 
state agencies; 
MONTANA CODE ANNOTATED Sectrons 2- 18- 307, 2-18- 611, 
2-18- 618. 7-4-2505, 20-1-101 (8) . 39-31-305(~). 

HELD : 1. Non-teach1ng employees of school districts and 
post-secondary vocational technical centers are 
entitled to vacation and sick lea ve benef1ts unde r 
Trtle 2, chapter 18, part 6, ~CA. 

2. Tltle 2, c hapter 18. part 6. ~CA, establlshes 
maJo.mum and m1n1mum benefits which may not be 
var1ed through collect1ve bargain1n9 or other 
negot1at1on. 

~orr1s L. Brusett 
Leg islatrve Aud1tor 
State Capitol 
Helena , Montana 59601 

Dear Mr. Brusett: 

23 May 1979 

You have request.ed my op1n1on on the following quest1ons: 

1. Do th€ prov1s1ons of T1tle 2. chapter 18, 
part 6 , MCA perta1n1ng to s1ck leave and 
vacat1on benefits for publ1c employees, apply 
to non-teachlng e mployees work1ng 1 n voca·· 
t 1onal- t echn1cal cent ers and publ1c schools? 

2. 1 f so. 
subJeCt 
and the 

1s the e x tent of benef1 ts a proper 
of negotlation between the employees 
school d1str1ct, 

Your f trst question was partlally answered by the Montana 
Supreme Court in Teamsters Local No. 45 v . School 01strict 
No . 1. 162 Mont. 277. Sll P.2d 339 (1973). In Teamsters , 
the court held that a school district was a polit1cal sUb
division of the State of Montana, and "that school drstrict 
employees othe r than teachers are entitled to vacat1on 
benefl ts under sect ron 59-1001, R. C. M. 1947" (now cod1 fled 
a s section 2- 18-611 , MCA). Attorney General Woodah1 further 
hel d that Teamsters also applled to assure s1ck leave 
benefi ts to non-teach1ng employees under sectron 2- 18- 618, 
MCA l s ect1on 59-1 J08, R.C. M. 1947). 35 Op. Att'y Gen. No. 
69 (1974 ). It 1s therefore clear that non-teach1ng 
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employees of a school district are entitled to s1ck leave 
and vacation benefits . If ea~Ployees who work at a voca
tional technical center are considered to be school district 
employees , they too are enti tled to benefits . 

No principled basis appears to distinguish a vocational
technical center from any other school for purposes of 
dete-rmining t he status of the employees who wo rk there. 
Such a center is denominated a "school" by defi n i tion. § 
20-1-101(8). MCA (§ 75-7701, R.C. M. 1947). Further, the 
governing body of a vocational- technical center--be it a 
high school board, a community college district, or some 
othe r entity-- operates as an agen t- of the state for th.at 
purpose , just as a county school board does for the purpose 
of ope rating a common school. See Teamsters, 162 Mont . at 
289; Pierson v. Bendricksen , 98 Mont. 244, 253 , 38 P.2d 991 
( 1934). If ordwary non- teach1ng employees of a school 
district a re considered to be state employees under an 
agency theory. a s Teamsters suggests. the same rat1onale 
requ1res extens1on of 1dentical benef1ts to the non-teaching 
employees at a post- s e conda ry vocational-technical center. 

You also i nquire whether the employing agency and the non
teaching employees may negot1ate for vacation and sick leave 
benefits dlfferent than those provided by statute . My con
clusion is that they cannot. Benef1t levels set by statute 
have cons1stently been considered mandatory rather than 
mlnlmUIII. For exampl e . 1n i?ty of Billing!' v. Sm1th, 158 
Mont. 197, 490 P.2d 221 (1 l). the Montana Supreme court 
held that sectlon 26-604 , R.C. M. 1947 , now codif1ed at 
section 7 - 4- 2505, MCA. establishes both a maximum and a 
minimum salary level which could not be altered by payment 
of "t1me and a half" for overtime. See also 37 Op. AtL' y 
Gen. No. 113 ( 1978). In my op1mon:--i Siiiiilar rationale 
appl1es to vacauon and sick leave benef1ts . The statutes 
in quest1on are couched 1n m.andatory terms , and they repre
se.nt a legislative declaration of public pollcy regardlng 
the extent of these benefits for employees of the State and 
1ts agenc1es. School Dlstnct No . 12 v . Bughes , 170 Mont . 
267. 274 . 552 p. 2d 328 (1976). wni ie publlc e mployees have 
the nght to bargun collectlvely as to t:r1nge benefits, 
secti on 39- 31 - 305(2), MCA, that r1ght does not confer upon 
the employer school boards the authonzat1on to ignore the 
mandatory maXlmum/ minlmum vacation and sick l eave benefits 
set by the legislature. Compare § 2- 18- 307 (pay plan pro
cedures for increas1ng salary may be altered by collective 
bargaining in some cases.) 
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'l'BEREFORE, IT IS MY OPINION: 

1. Non-teach~ng employees of school districts and post
secondary vocat~onal tec~cal centers are entitled to 
vacation and s1ck 'eave benefits under Title 2, chapter 
18, part 6, MCA. 

2 . Tltle 2. chapter 18 , part 6. MCA , establishes maJnmwn 
and min1mwn benefits which may not be varied through 
collec tive barga ining or other negotiation . 

Very truly yours, 

MIKE GREELY 
Attorney Gene ral 

VOLUME NO. 38 OPI NION NO. 21 

LICENSES - Appll.cabl.li ty of new car s a l es tax to disab l ed 
veterdl1s; 
VETERANS - Free l1.cense plates, applicable t axes ; 
MONTANA COOL ANNOTATED - Sect1ons 10- 2- 301, 61 - 3- 502. 

HELD: A dl.sabled veteran who guall fles under sect! on 
10-2- 301, MCA. may receive free l1cense plates for 
a new motor vehicle upon payment of a one percent 
per sonal property tax , and wi thout payment of a 
new motor ve~cle sales tax i mposed under sec tion 
61 - 3- 502, MCA. 

l S June 1979 

Ches ter L. Jones, Esq. 
Madison County Attorney 
Madison County Courthouse 
Vl.rgin~a Cl.ty, Montana 59755 

Dear Mr . Jone s: 

You have requested my op1 mon on a ques tion which I have 
phrased as follows : 

May a d1.sabled vet e ran rece1.ve free license plates 
for a new motor veh1cle without payment of the new 
mot or veh1cle sales t ax? 
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