
OPINIONS OF THE ATIORNEY GENERAL 

THEREFOR£, IT IS MY OPI NION: 

Property ovnersh1p t s not a quali C1cat1on for votLnq in 
a n e lec tlon c alled to c reate or 1 ncrease a school 
dts trtct ' s 1ndebtedness . 

Very ~rul t yo urs, 

'11KE CREEl..Y 
A~L01ney General 

VOLV?'IE NO, 38 OP I N 1 ON NO. 18 

WATER AND WATERWAYS - Yellowstone R1ve r Coapac~; 
WATER AND WATERWAYS - Appllcabl l ty of Artlc1e X t o Little 
B1qhorn Rl ver. 
MONTANA CODE AmiOTATED - Sectlon 85-20-101 . 

BELD . Ar ti c l e X of t.he Yellowstone R1 ver Compact 
requtres the consent o( the states o ! Montana and 
Nortll Dakota before w. t er from t.be l.Htl e 81qho rn 
F\1ver may be expo rted from t.he Yellowstone Rtver 
Bas1n by a coal slur:ry ptpelLtoe . 

14 May 1979 

Honorable Ted Scbwu1den 
Lieutenant Covernor 
State Ca,pi t ol 
Helena . Mon~ana 596 0 1 

Dear L1eutenant Cove • •. o r Schw1nden : 

You have requested my op1ruon on t.he f ollmnnq quest.lon : 

Ooes the Yellows t one R1ver Coapact, s ect1on 85- Z0 -
1 01. MCA (here1naftec "the Colllq)actM 1. requue the 
St.a t.e o[ Wyonung t o secure the approvill o f the 
st.ates o( ,.ontana and No rt.h Dalt.ota before wat~ 
m"y b t: i!ppropnated !rom t.be Llttle 81qhorn R1ver 
1n wyoa1 ng and exported to Texas by a coal slurry 
p1pe l 1ne ? 

1 h4ve tevtewed the memorandum p r epared by the Department o f 
,.a t.u.cal Resour c es on tbe que suon , as "'ell as •ater1als 
submltted by the Attorney Ceneral of wyo-1ng r elating to tbe 
legtslauve hlst.ory o f the Co11pact , and _t ts ay opuuon 
t.hat Al't1c le X o ! th Coapact. vh1ch requ1res the approval 
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of eac b s~gnatory s tate before water may be d~verted out of 
the Yellowsto ne l!.l.ver bastn, applles fu lly to the !..U.tle 
Bi gho rn R1ver , and th.at Montana therefore mus t g 1ve ltS 
approval before water from that rtver may be dtverted out­
side the Bastn 

Statutory construc:-t1.on invo lve s the search f or 1eg1sl at.1.ve 
1ntent, and >~here t hat 1ntent 1s c lear from the language 
used and no aJIIbtgutty exis ts, resort: t o ell:tr:Lnslc source s 
such a s legulatlve h i story t o ald l n construct.ton 1s not 
requ:Lred . S~ate ex rel. Bl.nz v. Mood •, 7 1 Mon t . 4 7 3 , 481-
82, 230 P. ~75 (1924 ) ~ has been suggested that an 
amblCJUlty extSts 1.n the Compact. aJ: t o the 1nclus1on of t he 
!..1 ttle &1gborn w1 thJ.n the Compact • s coverage. an d that the 
leg1slat ive hJ.story o f the Compac t strong ly sugges t s the 
exclusion o f coverdge . [ have rev1ewed the Compact and 1ts 
h1.st ory, and I conclude that no aab 1gu1 ty ex~sts as to the 
c overage o( the Compact . and th<~t 1n illl)' event the leqt t>la­
t.ive h1s tory does not compel the conc luston tha t ~he coma1s­
s1.oners and leqtslato rs who drafted the Compact lntended to 
compl etely exclude the Lt t.tle Bl qhorn f rom tls coverage . 

A.rtl.c les I I and )( of the Co~pact cont.a1 n the pert1nent 
pr ovJ.s J.OO$ . The flC$t sent noe o f ..,rt~cle X provtdes : " No 
water s ha ll be dtverted from the 'ftollowstone Rtve r Bas Ln 
u i t:hout. Ule unAntiiiOU£ consent o r <Ill Ulf! Cl9f\<'i~ory e t.atee." 
The defln1t.1 0ns s et. forth 1n Art.lcle II suggest that this 
prov tsJ.on applles w1 t.h Cu!l Corc;e to the t..1 t t le 8J.ghocn . 
Under Ar t1cle li( A) . Ute Yellow.stone R1ver Ba stn compr tse s 
all "area s 1n wyoaung . Monta na . and North Dakota d ra1ned by 
the Yellowstone R1ver and 1 ts tr1butar1 e s ... bu t exc ludes 
those l &nds lytng withtn t he Yellowstone National Pa.k ." 
The 1..1 ttle Btghorn ts a "tributa ry'' o f the Yellowstone under 
Art1cle ll(E). s 1nc e tn tts natural state lt contrtbures t o 
the now of the rtver . S1nce t.he "Yellows t o ne Rtver Bat>tn" 
1ncludes t he Ltt.t.le 8 1.ghorn as a "t.rtbutary , " tt f ollows 
that a dJ.verston o f water ( rom t.he Lt tt.le 81.ghorn 1s a 
dlvet 5 10n of Ye llowstone JHvet 8as1n vatet wtuch falls 
Wtlhln the llllll.lat ton of Ar ttcle X o f t.he Co~apact . 

The t>Uggest.ed a.btgul. t.y ar1 ~es trom the prov:Lslons o f 
Arttcle v , wh 1cb apport1ons the water o f t he Ye llout>tone and 
l t s " Interstate trlbutar t e s" between the vart ous stgna tory 
states . The ~1ttle Btghorn Is e xcluded !rom the de !tnltion 
o( "t ntet~tat.e lrl.butac y. " A.tticle II(F) , and Article V(B) 
( .1 s pec1hcally e~<cludes the !..tltl e Btgllorn ho111 Lhe appor­
tl ol\lllent. 

I f~nd no amb1qu1ty or confl1ct between the e xcl uston o f the 
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L1 tt.1e 8lqborn from the 1ote.rscate apportionment 1.n Artlcle 
V and 1ts 1oclusion 10 the protecttve prov1s1ons o f AXt:lcle 
X. ln1tially the legislat1ve htstory of the Compact 
suggests that the Little Bighorn "'ater "'as not apport1oned 
because o f the claim of the crow I ncUaos to the wa ter from 
the nver under the Crow Treaty of 1868. The requtrement 
that l'lootana and North Dakota C\. 1sent before Wyoming may 
export Little 81gborn water to Texas ts entt rely consistent 
w1th any Ind1an wat.er nghts. F'urther , the purpose of the 
Compac~ . as set forth 10 1ts preamble, 1s two-fold: "to 
prov1de for an equltable dlVl'.HOn and apportionment of such 
waters. and t o encourage the be nef1c1al development and use 
thereof. ... " -(Elnphasts addeC . I The exclus1on o f EheWt.tle 
P . ghorn for apport.1onment purposes 1n no way ev tdences iln 
abd1cat1on of the 1ntent1or of the Compac t to encourage the 
oenehc1al use and development of 1 ts waters for all the 
signatory states. flnally, wh1le ~rt1cle V only apport.1ons 
the "1ntetstate trtbut.anes" of tile Yellowstone Rlvet , 
ArUcle X applles by 1 ts terms t o \.11e ent1re geograph~c 
~eg lon dratned by the Yellowstone Rlver system, whlch 
obvtously Includes the Llttle Stghorn . l f the framers had 
tnt.ended to exclude the Llttle Btghotn from Arttcle X they 
could eastly haw done so by requtnng unantmous consent 
from the stgnato1y states f or diverstons from the Yellow­
stone and 1ts "Interstate trlbutanes ." a term wluch 
eJipre5r;ly exclude5 the Ltttle Bighorn. 

lt ts my concluston that the terms o f the Compact, when read 
accord~nq to theli pla1n .neaJnnq, are clear and unamb1quous 
1n tbea tnclusion of t.he Little Btghorn under the provt­
stons of Art.u:le X. However . even assuming that resot t to 
the Compact's legtslatlve history IS necessary , ! rtnd that 
htstory to be fully comnst.ent wtth my conclusion . Th:ee 
aspects o f the leg1slat1ve hlstory are sa1d t o suggest that 
the !..lttle Btghorn 1s not covered by the Co111pact . 
lnlt.l.ally . the report of the delJ.betallons of tile Senate 
co- 1ttee on lnt.eno:- and Insular Affa1rs o n the blll pro­
Vl~ng congresstonal ratlftcatton or the Compact. 1s satd to 
evtdenc e an Intent to exclude the Little 8tqhorn . The 
language 1n questton 1s found on page 2 o £ the r epo:t, S. 
Rep . Ho. 883, 82nd Cong .. 1st Sess. , l'3Sll. There . under 
the lleadJng of "Apportlon.ment of Use o f Water . '' the 
fol lowt ng statement appears: 

The 'tellowstone River Bastn and the Yellowstone 
R~ver System (l.e .• the rtver and 1ts tnbutar1es) 
are. Cor the purposes of the Co111pact. exclustve o f 
the .~l lowst.one Nationa l Park ~ea and 1ts ~aters. 
and the ~a ter~ o r ~e L1ttle Bighorn River. 
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This statement is not compelling proof of an intent to 
exclude the Little Bighorn under Article X, since it is 
found In the section of report dealing with apportionment of 
water under Article V. As noted above , Article V expressly 
excl udes the Little Bighorn from its provisions while 
Art1cle X does not. 

Attent1on 1s also drawn to the checkered history of exclu­
sion and inclus ion of the Little Bighorn tn prior drafts of 
the Compact. The orig1nal 1942 draft expressly included the 
Little Btghorn, then known as the "Little Horn," and appor­
tioned all its water t o the State of Wyoming. This approach 
met w1 th strenuous protests from Federal and Indian repre­
sentatives, and the 1942 draft as adopted by the Commis­
sioners simply made no apportionment of the Little Bighorn, 
on the theory that any attempted allocation would be deemed 
pre-dmpted by federally created Ind1an treaty rights. See 
Untted States v. Powers. 94 F.2d 783 (9th Cir. 1938), a fTTO 
365 U.S. 527 I 1939). This theory apparently earned through 
to the 1949 ve rsion which was finally adopted by the signa­
tory states and ratified by Congress. This history carries 
11 tt1e we1ght as far as Article X 1s concerned, since the 
protection of Indian treaty rights afforded by the exclusion 
of Lhe Llttle B1ghorn from Articl e \ is in fact aided by the 
provis t ons of Article X, which obviously make it more dtffi­
cult to 1mpa1r Indian water r1ghts by exporting wate r from 
t he req1on. 

Flnally. refer ence IS made to a provision in a pnor draft 
requ1r1ng unantmou approval of the Commiss ioners before 
water could be tran:;terred from one 1nterstate tributary t o 
another within the Yellowstone River system. The prov1s1on 
was deleted 1n the negotiat1ons regardtnq the proper protec­
tion of Ind1an water nghts. I am not persuaded that 
Art1 cle X was 1ntended as a substitute for the deleted 
prov1s1on. and was therefore tntended to be Slmllarly 
l 1m1ted 1n scope to "Interstate tri butanes . " Transporta­
tion of wate r from tributa ry to tributa ry 1s a matter 
en t-uely d1.fferent from the export.atton of water f r om the 
geograph1.c area of the bas1.n to another region of the 
country. Furt her , even If the framers o f the Compact 
Intended t o substi t ute Artlcle X for the deleted lnterbasin 
d1vers1on proviston , the fact that they drafted Article X In 
t erms of divers1.ons from the enttre Yellowstone R1ver Bastn 
rather than merely frol!l 1 ts "1.nterstate tr1butaries" 
suggests an 1ntent to broaden the scope o f the proviston . 

I conclude that the Compact 1s clear on 1 ts f <lce. Wyomtng 
may not d1vert L1ttle Btghorn Rtver water out of the Yellow­
stone Bastn Without the consent of the sta tes of Montana and 
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North Dakota . The fact that the waters of the Little Big­
horn were not apportioned under Article V of the Compact 
does not alter the coverage of Article X, nor does the 
legislative hist -:>ry indicate an intention contrar y to my 
concl usion . 

THEREFORE, IT IS MY OPINION: 

Article X of the Yellowstone River Compact r equu es the 
consent of the s tat es of Montana and North Dakota 
before water from the L1ttle Blghorn R1ver may be 
exported from the Yellowstone Rive r Bas in by a coal 
slurry p1peline. 

Very truly yours, 

MIKE CREELY 
Attorney General 

VOLUME NO. 38 OP IN I ON NO . 1 9 

COUNTY OFFlCERS AND EMPLOYEES - PERS coverage for county 
employees funded by CETA; 
COUNTY GOVERNMENT - Amendment of adopted budget fo r expendl ­
t ure s requ1red by law; 
RET IREMENT SYSTEMS - PERS coverage for county employees 
fu nded by <ETA: 
MONTANA C'1D£ ANNOTATED - Sect1ons 19-3-201. 19-3-402 (2). 
19-3-403, 7-6-2324 , 7-6-234 1 . 

HELD : I. A county wh1ch contracts 1nto PERS may not adopt a 
pol icy of blanket exc lus1on of workers h1red under 
a CETA program. 

2 . A county may make emergency expend1tures not 
reflec ted 1n 1ts budget t o cover the employer 's 
share of PERS, when the respons1b1l i ty to pay that 
share arose after adoption of the budget for that 
fl s cal year . 

J. Fred Bourdeau , Esq . 
Cascade County Attorney 
Cascade County Courthouse 
Great Falls , Montana 59401 

22 May 1979 
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