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2. A public employee may be required to work on a holiday 
or its compleaent under section 2 -18-603 , MCA (section 
59-1009, R.C.M. 1947). However, a public employee who 
works a holiday or its complement must be either com­
pensated for the lost holiday or given an opportunity 
to take a paid day off at a later time. 

3. Vacation and holiday leave time for public employees 
are CWIIUlati ve. If a holiday or its complement under 
section 2-18-603, MCA (section 59-1009, R.C .M. 1947). 
falls during a public employee's annual vacation, that 
day should not be counted against the empl~yee's leave 
time; if counted against leave time the employee must 
be given a paid day off at a later time to make up for 
the lost holiday. 

4 . The holiday provisions of section 2-18-603, MCA (sec­
tion 59- 1009, R.C.M. 1947), apply to full-time, 
salaried public employees. They do not apply to part­
time, temporary or seasonal employees who are paid on 
an hourly or per diem basis for work actually per­
formed. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLtJIIIE NO. 38 

ELECTIONS - School bond elections; 
ELECTIONS - Elector qualifications; 

OPINION NO. 17 

ELECTORS - Quali fications for school bond elections; 
ELECTORS - Taxpayer qualifications; 
SCHOOL DISTRICTS - Bond elections, elector quali fications; 
STATUTES - Repeal by implication. 
MONTANA CODE ANNOTATED - Section 20- 20- 302; 
REVISED CODES OF MONTANA, 1947 - Section 84- 4711, R.C.M. 

HELD: Property ownership is not a qual i fication for 
voting in an election called to create or increase 
a school district's indebtedness. 

Bruce E. Bec ker, Esq. 
Park County Attorney 
Park County Courthouse 
Livings ton, Montana 59047 

7 May 1979 
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Dear Mr. Bec ker: 

You have requested my op1nion on a question which may be 
stated as follows: 

Is property ownership a qual i ficatioP for vot1ng 
1n an election cal l ed to create or increase a 
school d1str1ct's indebtedness? 

You make reference to sect1o n 20- 20-302, MCA (formerly 
s ection 84-4711. R.C. M. 1947 ) , wh1ch provides: 

From and after March 7 , 1 ~23 , only such reg1s t ered 
electors of the school district whose names appear 
upon the last pre ceding ass e ssment roll should be 
entitled to vote upon any proposal to create or 
incre ase any lndebtedness of the school d1strict 
requ1red by l aw t o be submitted to a vote of the 
electors thereof , provided , howevet , that no s uc h 
ele ctor, otherwise qua l l fied hereunder, shall be 
denied the righ t to vote by r eason of the fac t 
that th., polling place fo t a general elect1on for 
the prec1nct wherein he res1des an4 1s en titled t o 
vote l1e s within another d1str1ct. 

You also refer to the f ac t that the t axpayer quallhcat1on 
pres ently found 1n the above sta tu t e fo rme rly appeare d 1n 
sect1on 75-6411, R.C.M . 1947, as well , and that sec~1on 
75- 6411 was expressly repealed in 1971. I agree an appar e nt 
conf11ct exists and, 1n my o p inion . the conflict must be 
r esolved agains t the val i d1 ty of the taxpa yer qualtf1cat1on . 

As or1ginally e nact ed 1n 1923 , and as r e-enacted s1nce. t he 
taxp ayer qualif1cat i on now found 1n sect1on 20- 20- 302, MCA. 
was applicable t o e1ect1ons concern i ng the creation o r 
increase of 1ndebtedness of counties. c1 t i e s and t owns. and 
school di stricts. 1923 Mont . Laws, c h . 98 , § 1 ; S 5199.1. 
R.C.M . 1935, § 84-4711. R.C. M. 1947. l n the course of the 
r ec ent recod i f ication, the qual i fi c a tion was plac e d in each 
of two sections; section 20- 20-302 . MCA. the s tatute 1n 
issue here, and s ection 7- 7-4103, MCA. wh.tch prescr1bes 
vot er qual1 fica t ions appl1c able t o quest1ons o f mun1c1pal 
indebtedness. Senate Bi ll 322. which was s1gned by the 
governor on March 22, 1979, amended sect1on 7- 7-4103 to 
delete the taxpayer qual1fic at.ton i n tha t sta tute. Sect1on 
20-20-302, howeve=. is not under conside r at.ton by the 
Legislature . 

While s ection 20- 20-302, MCA, as such has no t rece1ved 
leg1slative attent1on, 1ts sub J ect matter has . In 197 1 , the 
Legislature passed chapter 83, Laws of 1971. Sect1on 14 of 
that Act e xpressly r epealed sect ion 75-6411 , R.C. M. 1947, 
which had i mposed the same taxpayer qual ificat1.con embodied 
in fo rmer section 84-4711, R.C.M. 1947, now s ection 20-20-
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302, I'ICA - The tltle or t.he ~ct , wtuch prov1des ~n pa_r t ~ts 

f ollows, ~eak' for 1tself; 

An a t to repe.sl the taxpayer quat1 f1cat1on o f 
elecv•rs VO\.. lnq at school elect1ons f o 1 1ssu1nq 
schoo d1sLttCt bon~ . add1t1onal l evy ror general 
fund 

Chapter 83 Laws o t 19~ 1. became effect1ve upon 1Ls approvdl 
on fe bruar;· 27 , 1 "71 . 

In c onstru1 og an enac tment, cou rts wll l preswne t.lle legts­
la tu re 1ntended to make some change 10 ex1st1nq l aw . Stat e 
e x re1 . 1rv1n v. Anderson , 16-l Mont. 5 13 , S23, 524 , 525 P. 2d 
564- 1- 1974) . The chan•Je tntended by chap~er 83 . Laws of 
1971 , 1s o bvto\.ls repeal o f the taxpayer qua11flc at1on fo r 
voltng 10 s chool elect1ons . That Act d1d not refer t o the 
l dent.l c at q~a ltflcat ton t hen found tn s ect1on 84-4711, 
R.C. M. 1947 , now section 20-20-302, I'ICA . To the extent they 
d eal w1 Ut t.h• same sub)ecl matter . the two enac tments ;~re 
whol l y 1ncons stent and tncompattble and c annot be recon­
Cl !eel. There fo re . the earl1er . cod.l!led then as sect t on 
8 4-4 711 R.C.P'. 194- , was t o that extent repealed by ~«<pll­
c atton. Stat" ·. Langan , 151 Mont. S58 . SM. 445 P . .Zd 'i6S 
11968 ) . 

Fur thermote , once repealed by Utipllcatt on . the taxpay r 
~uallft cauon In tssue could not be revtved eve n tllough lt 
was c af'rJ.ed forwarr! 1nto Mont.tna C .ct .. Annotated <>S s e ctton 
20- 20-302. State ex t el . Jenktns v CaLtsch Theate rs . Inc 

11ont . • 5 t 4P.id'l316 , 1320 Cl9""l -

It should be noted that chapter 83 . L;~ws o t 19"'1 dtd not 
0 091 nate tn a ~acuum . By 19 71 t.he Supreme Coux t o f the 
Ul"t ted States h ad !!truck oJOWO p roperty owne,·shlp quail flca­
ttons as !:.hey appli ed t o school board electtons. Kt<ll!lel v . 
Un.1on free School Ots tnct. 395 U.5. 621 0969) ; munlCl Pill 
ut.tlity--tevenue bond elec t tons , C tpu;~no v Clt.y 2..{ Huo11a , 
395 U.S. 701 (1969) , and general obl1qatt on bond elect1o~s . 
CitY o f Pboe.nu v Kol od2leJ Skt . 399 u.s . .Z04 11970 1 - The 
Coutt ~ade 1t clear that as l ong as an elec Lton ts not one 
of spe~ 1 a l 1nte r e st. any aas1ftcat1o n r~strlcttng the 
Cranch1 s e on grounds o ther than restdence , age and cttu.e n­
s ht p vJ ol;~ tes eQ\&0!11 pro tec tlon unless the dl,;ln c t o r state 
c a n demonst.rall! t.he class t ft ca tton serves a comp~ lltng stat.e 
t nl,.res t . 

By tepeal1ng the taxpayet quallftc atlon 1n tssue here ltle 
Leg1 sla t.uce brought Montana tnt.o l1ne Wlth cleatly est•b­
llshed const.lt.ut.lonal puncaple1; , 
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THEREFOR£, IT IS MY OPI NION: 

Property ovnersh1p t s not a quali C1cat1on for votLnq in 
a n e lec tlon c alled to c reate or 1 ncrease a school 
dts trtct ' s 1ndebtedness . 

Very ~rul t yo urs, 

'11KE CREEl..Y 
A~L01ney General 

VOLV?'IE NO, 38 OP I N 1 ON NO. 18 

WATER AND WATERWAYS - Yellowstone R1ve r Coapac~; 
WATER AND WATERWAYS - Appllcabl l ty of Artlc1e X t o Little 
B1qhorn Rl ver. 
MONTANA CODE AmiOTATED - Sectlon 85-20-101 . 

BELD . Ar ti c l e X of t.he Yellowstone R1 ver Compact 
requtres the consent o( the states o ! Montana and 
Nortll Dakota before w. t er from t.be l.Htl e 81qho rn 
F\1ver may be expo rted from t.he Yellowstone Rtver 
Bas1n by a coal slur:ry ptpelLtoe . 

14 May 1979 

Honorable Ted Scbwu1den 
Lieutenant Covernor 
State Ca,pi t ol 
Helena . Mon~ana 596 0 1 

Dear L1eutenant Cove • •. o r Schw1nden : 

You have requested my op1ruon on t.he f ollmnnq quest.lon : 

Ooes the Yellows t one R1ver Coapact, s ect1on 85- Z0 -
1 01. MCA (here1naftec "the Colllq)actM 1. requue the 
St.a t.e o[ Wyonung t o secure the approvill o f the 
st.ates o( ,.ontana and No rt.h Dalt.ota before wat~ 
m"y b t: i!ppropnated !rom t.be Llttle 81qhorn R1ver 
1n wyoa1 ng and exported to Texas by a coal slurry 
p1pe l 1ne ? 

1 h4ve tevtewed the memorandum p r epared by the Department o f 
,.a t.u.cal Resour c es on tbe que suon , as "'ell as •ater1als 
submltted by the Attorney Ceneral of wyo-1ng r elating to tbe 
legtslauve hlst.ory o f the Co11pact , and _t ts ay opuuon 
t.hat Al't1c le X o ! th Coapact. vh1ch requ1res the approval 
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